PROJECHISTOR?021

INSURANCE HOLDING COMPANY SYSTEM MODEL ACT (#440)

INSURANCHOLDIN&EOMPANBYSTENMODEIREGULATIOWITHREPORTING
FORM\NDINSTRUCTION&50)
(Receivership)

1. Descriptionof the Project,IssuesAddressedetc.

In 2020, theNAICPlenary adopted aew chargefor the Receivership La¥E)WorkingGroup.Thecharge is
still active and reads as follows:

“Reviewand providerecommendationgor remediego ensurethe continuity of essentiakervicesand
functionsto an insurer in receivership by affiliated entities, including nonregulated entities. Among
other solutions, this will encompass a review of lhgurance Holding Company System Regulatory
Act (#440) and thdnsurance Holding Company System Model Regulation with Reporting Forms and
Instructions(#450) to provide proposed revisions to address the continuation of essential services
through affiliated intercompany agreements in a receivership.”

Priorto, and prompting the needfor, the adoption of this charge,the Receivershi@nd Insolvency(E) Task
Force performed a macroprudentialanalysisof the U.S.system of insuranceregulation with respectto

receivershigawscomparedto international standardsinderthe FinancialStabilityBoard(FSBandunderthe

CommonFrameworkfor the Supervisiorof

© 2021 National Association of Insurance Commissioners 1



2. Nameof GroupResponsibldor Draftingthe Model and StatesParticipating.
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All exposures were distributed by email to members, interested state insurance regulators and interested
parties of both the Receivership Law (E) Working Group and the Receivership and Insolvency (E) Task Force
and posted to the NAIC website.

All issues raised by members, interested state insurance regulators and interested parties were explained or
addressed in the revisions to the original amendments.

Theamendmentsvere adoptedby the Receivershipaw(E)WorkingGroupon May 4, 2021.
Theamendmentsvere adoptedby the ReceivershipindinsolvencyE)TaskForceon May 20,2021.
The amendments were adopted by the Financial Condition (E) Committee on July 8, 2021.

6. A Discussiorof the Significantissuegitems of somecontroversyraisedduring the due processand
the group’sresponse).

There were no unresolved issues of real significance raised during the exposure periods. However, the
following issue was considered and addressed by the Receivership Law (E) Working Group. Interested parties
requested and provided draft revisions to the amendments in Section 5.A.(1)(g) regarding the requirement for

a bond or deposit that limits the provision to insurers found to be in a condition of hazardous financial
condition or a condition that would be grounds for supervision, conservation or a delinquency proceeding.
Interested parties also provided revisions to the subsection and the accompanying drafting note that would
further define and clarify the circumstances and the agreements to which the subsection could be applied.
The Working Group was agreeable to these changes and accepted interested parties’ revisions.

7. Listthe key provisionsof the model (sectionsconsideredmost essentialto state adoption).

The amendments to Model #440 awgthin Section 5, Standards and Management of an Insurer Within an
Insurance Holding Company System, and within Model #450 Section 19, Transactions Subject to Prior Notice.

» Sectionr5A(1)of Model#440

o Booksand recordsof the insurer areupdated to specifically includedata of the insurer,
being theproperty of theinsurer. Thedata and recordsshouldbe identifiable and capable
of segregation. Essentially tltata andrecordsshouldbe availableto the receiverin the
eventof insolvencyijncludingthe systemsecessary to access them.

o If the commissioner deems the insurer to be in a statutorily defined hazardous financial
condition, the commissionanayrequireabondor deposit,limited in amount,after
consideratiorof whetherthere are concerns about the affiliated party’s ability to fulfill the
contract in the event of a liquidation.

o Premiumsarethe property of the insurer,with anyright of offset subjectto receivershigaw.

- SectionrbA(6)of Model#440
o Theaffiliatedentity is subjectto jurisdictionof receivershigourt, andin certain
circumstanceshe commissioner may require the affiliate to agree to this in writing.

- Sectionl9of Model#450
o Booksand recordsof the insurer areupdated to specifically includedata of the insurer,
being theproperty of theinsurer. Thedata and recordsshouldbe identifiable and capable
of segregation. Essentially thlata andrecordsshouldbe availableto the receiverin the
eventof insolvencyjncludingthe systemanecessary to access them. The data is specifically
defined in Model #450.
o Model #450includesa provisionrelating to indemnificationof the
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o Inthe eventof receivershignowincludingsupervisiorandconservatorship):
Therightsof the insurerextendto the receiveror guarantyfund.
Theaffiliate will makeavailableessentiapersonnel.
Theaffiliate will continuethe servicedor aminimumperiod of time asspecifiedin
the agreement with timely payment for poseceivership work.
Theaffiliate will maintainnecessangystemsprogramsor infrastructureand make
them available to the receiver or commissioner for as long as the affiliatévese
timely post-
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PROJECHISTORY2020

INSURANCHOLDING@OMPANBYSTEMODELACT(#440)
(LiguidityStressTesting)

1. Descriptionof the Project,IssuesAddressedegtc.

In April 2017, the Executive (EXCommittee adopted a new charge forthe Financial StabilitfEX) Task
Forceat the Spring National Meeting. The charge is still active and reads as follows:

“Analyze existing post-financial crisis regulatory reforms for their application in identifying
macroeconomic trends, including identifying possible areas of improvement or gaps, and propose to
the Financial Condition (E) Committee or other relevant committee enhancements and/or additions
to further improve the ability of state insurance regulators and the industry to address
macroprudential impacts; consult with such committees on implementation, as needed.”

Prior to, and prompting the need for, the adoption of this charge, the Financial Stability (EX) Task Force
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3. ProjectAuthorizedby What Chargeand Date FirstGivento the Group.

As described in paragraph 1 above, the initial charge prompting a review of the U.S. system of insurance
regulation to assess itability to address macroprudential monitoring was assignedto the Financial
Stability (EX)TaskForce during the 2017 SpringNationalMeeting. However the specificchargeto createan
LSTramework—whichincludesthe needto address regulatorauthority for requiringthe filing of LSTreports

and confidentialityprotection of thosefilings—wasassignedo the Liquidity Assessment (EX) Subgroup during

the 2017 Summer National Meeting and reads as follows:

“Constructa
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5. A GeneralDescriptionof the DueProcesge.g.,exposureperiods,publichearingsor any other means
by which widespread input from industry, consumers and legislators veadicited).

On June 23, 2020, Justin Schrader (NE), chair of the Liquidity Assessment (EX) Subgroup, exposed proposed

revisions to Mode#440 for a public comment period ending July 29, 2020. Comments were received from the
Texas Department dhsurancgTDI)
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7. Listthe key provisionsof the model (sectionsconsideredmost essentialto state adoption).

The changes to Section 4L(3) of Mo#é#0 are the most important provisions in the proposed changes, as
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PROJEMISTORY2020
INSURANCE HOLDING COMPANY SYSTEM MODEL ACT (#440)

INSURANCHOLDIN&OMPANYBYSTENMODEIREGULATIOWITH
REPORTINBORMSR\NDINSTRUCTION&A50)
(GroupCapitalCalculatiofGCC))

1. Descriptionof the Project,IssuesAddressedetc.

In 2015, the NAI@Ilenary adopted a charge to the Financial Condition (E)
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2. Nameof GroupResponsibldor Draftingthe Model and StatesParticipating.
The Group Capital Calculation(E) Working Group of the FinancialCondition (E) Committee drafted the

revisionsto Model #440 and Model #450. The 2020 members of the Working Group were: Florida (Chair);
Connecticut (Vice Chair); Californistrict of Columbia;
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7. Listthe key provisionsof the model (sectionsconsideredmost essentialto state adoption).

The changes to Section 4L(2) of Mo#é#0 are the most important provisions in the proposed changes, as
they require the ultimate controlling person of every insurer subject to registration to concurrently file an
annual GCC as directed by the lead statanmissionerwith the registration statement. Immediately
following this provision in Section 4L(2)(a)through Section4L(2)(d) are four types of holding company
systems that are exempt from filing, which are also important to many parties. As previously discussed,
Section 4L(2)(e) would permit, under certain circumstances, a subgroup capital calculation. 8g@)jfjis
alsoimportant, asit providesthe commissionetthe discretionto exemptother groupsfrom filing that meet

the criteria in Model #450. Finally, Section 8(A)(1) of Model #440 provides key statutory authority to hold the
GCC confidentiand actually preventsthe group itself from sharingthe GCQoublicly. Model #450 provides

more detailed aspects ofthe exemptions,includingadditional discretionaryauthority for exemptingcertain
groups,aswell asadditional details of the NAIC process for maintaining a list of jurisdictions whose groups
recognize and accept the GCC and are, therefore, exempt from filing the GCC.

8. Any Other Important Information (e.g.,amendingan accreditationstandard).
a. CoveredAgreement

Under Title V of the federal Doderank Wall Street Reform and Consumer Protection Act (Poaddk Act),

the Treasury Departmergndthe USTRare authorizedto jointly negotiatecoveredagreementsgdefinedunder

the DoddFrankActaswritten bilateralor multilateral agreementsetweenthe U.S.and one or more foreign
governments, authorities or regulators regarding prudentialmeasureswith respect to insurance or
reinsurancepn the conditionthat the prudentialmeasuressubjectto a covered agreemendchievea levelof
protection for insuranceor reinsuranceconsumerghat is “substantiallyequivalent”to the levelof protection

achieved under U.S. state insurance laws. On Sept. 22, 2017, the Treasury Department and the USTR signed
the “Bilateral Agreement Between the United States of America and the European Union on Prudential
Measures Reg8 ()11 (e)-3 (s)-5 (s)-1 (€)0.9 7n.3 ( S)4.4 (ep)5.2 (t.)32 (i)2.7 ()11 (ed).1 ()]T75 Tw 0 -1.2 ()]T (e
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provisionalapplicationof the CoveredAgreement; i.e., Nov. 7, 2022. The GCC is intended to serve as an
analytical tool for evaluating an insurer’s capital position at the group level but is not intendedaophied

as a grougevel capital requirement or standard. The Statement of the United States on the Covered
Agreement with the European Union provides further clarification with respect to this group capital
assessment.

The Covered Agreement limits the worldwide application of EU prudential group insurance measures on U.S.

insurers operatingn the EU. The CoveredAgreementalso providesthat U.S.insurersand reinsurerscan
operatein the EUwithout the
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PROJEMISTORY2014
INSURANCHOLDIN@OMPANYBYSTEMODELACT(#440)

1. Descriptionof the Project,IssuesAddressed,
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was determined that no changes to Model #440 or Model #450 were necessary to address this issue.

Since the 2014 Summer National Meeting, the Group Solvency Issues (E) Working Group has been developing
model statutory language to address the issue of clear legal authority and powers to act as avigteup
supervisor. The Working Groupsed statutory languageenactedin Pennsylvanisas astarting point, and
subsequently mesix timesvia conferenceall andonceat a nationalmeetingto considerchangegproposedby

the industry.Ona Dec.3, 2014,conferencecall,the Working Group adopted proposed changes to Model #440,
which were subsequently adopted by the Financial Condition (E) Committee on a Dec. 4, 2014, conference call.
The Working Group did not believe any changes were needed to Model #450 to address this issue. All of the
changes included in the proposed revised Model #440 were intended to address this issue.

The Group Solvency Issues (E) Working Group did not discuss the issue of direct legal authority over the
insurance holding company at any length during this project. It did, however, receive comments from the
industry on this issue, along with comments on the other issues assigned to it during the spring and summer of
2014. The industry comments were focused on how such a proposal was premature, given the International
Association of Insurance Supervisors (IAIS) had yet to develop certainvgidaigupervision standards and

that significant uncertainty internationally related to 1) the level at which the insurance group should be
subject to groupwide supervisory requirements; 2) the legal means to achieve authority over entities not
domiciled in the jurisdiction of the groupide supervisor; 3) the legal means to achieve authority over non
insurance entities by an “insurance” supervisor; 4) the appropriate gwaidp supervisor; and 5) other related
issues. Additionally, as the Worki@goup was finalizing language related to clear legal authority and power to
act as a growvide supervisor, it concluded that the authority contained within the updated Model #440 to
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4. AGeneralDescriptionof the Drafting Processand DueProcess

Shortly after the 2014 Spring National Meeting, the chair of the Financial Condition (E) Committee distributed
a memorandum to the Group Solvency Issues (E) Working Group that gave it broad direction on issues to be
considered in addressing its charge. As it pertains to the specific changes to Model #440, the memorandum
suggested the Working Group start the discussions dealing with the authority to act as thewjdeup
supervisor by first considering language included in the Pennsylvania statute that provides such authority. On
Aug. 22, 2014, the Working Group exposed for a public comment period changes to Model #440 that
incorporated language from the Pennsylvania statute. The Working Group received comments from the
industry and discussed the comments during public conference calls held Oct. 3, Oct. 10, OctQus. 24d

2014. The Oct. 3 and Oct. 10 conference calls were dedicated to allowing the industry to expand on their
comments. The Oct. 16 and Oct. 24 conference calls were dedicated to making decisions to address the
concerns of the industry. Subsequent to the Oct. 24 conference call, a revised Model #440 was drafted and
then discussed on a Nov. 7 conference call. The Working Group received two comments letters regarding the
Nov. 7, 2014, version of Model #440 and discussed those comments during its meeting at the 2014 Fall
National Meeting. The Working Group received one additional comment lettedaudissedt on a Dec. 3,

2014, conferencecall. On that conference call, the Working Group adopted a revised Model #440. In

total, eight comment letters were received from interested parties.

5. ADiscussiorof the Significantissues
Thefollowingtopicswere generallyconsideredo be the mostsignificant:

a. Sectionl—Replacedefinition of “international insurancegroup” with “internationally activeinsurance
group.”

o The Group Solvency Issues (E) Working Group originally proposed that the new section of Model
#440 would apply to all international insurance groups, as contained within the Pennsylvania
statute.

o Numerous industry trade associations suggested the new section only apply to groups that would
be subject to the IAIS’ Common Framework for the Supervision of Internationally Active Insurance
Groups (ComFrame). The Working Group originally decided that the language should remain
broad enough to encompass all international insurance groups, but later sought and received
direction from certain regulators active in international work streams, who advised that the scope
should encompass IAIGs only.
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6. AnyOtherImportant Information

Because the scope of the proposed changes to Model #440 limit its applicability to groups with a) premiums
written in at leastthree countries;b) the percentageof grosspremiumswritten outsidethe United Statesis

at leastten percent (10%)of the insurance holding company system'’s total gross written premiums; and c)
groups with total assets of the insurance holding compagpgtem are at least $50 billion or total gross
written premiums of the insuranceholding companyof at least$10 billion, there may be some question
whether this language is necessary for the states that would not be considered the lead state for such a
group. However, because the groups that do meet the above criteria tend to operate in the vast mafjority
the states, and the proposed changes to Model #440 discuss the authority of domestic regulators to
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PROJECHISTORY¥ 2011

INSURANCE HOLDING COMPANY SYSTEM MODEL ACT (#440)

INSURANGEOLDINEOMPANBYSTENMODEIREGULATIOWITH
REPORTIRGRMS AND INSTRUCTIONS (#450
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- Study the need to modify the Holding Company Model Act by gathering input from all states
regarding the use othe existing model and its effectiveness in addressing the issues that exist within
insurer groups, particularly considering issues identified during this most recent economic downturn.
At the conclusion of such study, provide a recommendation to the Financial Condition (E) Committee.

- Study the international solvency issues related to groups and the need to modify the Holding
Company Model Act faany proposedchangesn this area. Thisstudy should
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5. A Discussiorof the Significantlssues

Thefollowingtopicsfor revisionswithin the Modelswere discussedxtensivelywith regulatorsandinterested
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e. Revisions as they relate to corporate governance including 1) Model #440 sectionStBfements
of the Board of Directors; and 2) Model #440 Sectior-5C
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o The GSIWG addressed the topic on multiple conference calls including allowing interested
parties to provide optional language. Interested parties expressed concerns about the
potential for penalties and that the ability to examine an affiliate was overly broad and
exceeded state jurisdictions. Proposed optional language was not accepted by GSIWG.

j.  Model#440Section7—Supervisoryolleges.

o As there is a worldvide push for more growide supervision of insurance holding company
systemswith international operations, this hew section provides the regulators the authority
to recoup expenses incurred for attending or conducting supervisory colleges from domestic
insurers whose group is engaging in international activities.

o The Supervisory Colleges and Methods of CBassler Communication (EX) Subgroup met in
open session and drafted the language for this new section of Model #440.
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