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MODEL RISK RETENTION ACT
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Purpose

The purpose of this Act is to regulate the formation and/or operation of risk retention groups and purchasing
groups in this State formed pursuant to the provisions of the federal Liability Risk Retention Act of 1986 (“RRA
1986"), to the extent permitted by such law.

Section 2.

Definitions

As used in this Act

A.

“Commissioner” [director, superintendent] means the insurance commissioner [director,
superintendent] of [insert name of state] or the commissioner, director or superintendent of
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Drafting Note The definition of “completed operations liability” is taken from the definition in the Product Liability Risk Retentioh Act o
1981 (Product Lialiiy RRA 1981) Section 2(a)(1). A purpose of RRA 1986 was to expand the permissible coverage offered by risk
retention groups from product liability and completed operations to general liability insurance, as further defined inG®RJoh®e risk

retention groups that were chartered under the Product Liability RRA 1981 are “grandfathered” by RRA 1986 to the extent that they can
continue to provide product liability and completed operations coverage if they meet theriariestablished by RRA 1986. The
definitions relating to product liability and completed operations coverage, therefore, are relevant to any such groupsmahich
continue to so operate.

C. “Domicile”, for purposes of determining the state in which a purchasing group is domiciled,
means

(1)
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(2) Does not include personal risk liability and an employer’s liability with respect to its
employees other than legal liability under the Federal Employers’ Liability Act (45 U.S.C.
51 et seq.);

G. “Personal risk liability” means liability for damages because of injury to any person, damage to
property, or other loss or damage resulting from any personal, familial, or household
responsibilities or activities, rather than from responsibilities or activities referred to in
Subsection F;

H. “Plan of operation” or “feasibility study” means an analysis which presents the expected
activities and results of a risk retention group including, at a minimum;

(1) Information sufficient to verify that its members are engaged in businesses or activities
similar or related with respect to the liability to which such members are exposed by
virtue of any related, similar or common business, trade, product, services, premises or
operations;

2) For each state in which it intends to operate, the coverages, deductibles, coverage
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(b) Has as its sole owner an organization which has as

0] Its members only persons who comprise the membership of the risk
retention group; and

(i) Its owners only persons who comprise the membership of the risk
retention group and who are provided insurance by such group;

(6) Whose members are engaged in businesses or activities similar or related with respect
to the liability of which such members are exposed by virtue of any related, similar or
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Risk Retention Groups Chartered in this State

(1)

(2)

A risk retention group shall, pursuant to the provisions of Section [insert appropriate
reference to Insurance Law], be chartered and licensed to write only liability insurance
pursuant to this Act and, except as provided elsewhere in this Act, must comply with all
of the laws, rules, regulations and requirements applicable to insurers chartered and
licensed in this state and with Section 4 of this Act to the extent such requirements are
not a limitation on laws, rules, regulations or requirements of this state

Notwithstanding any other provision to the contrary, all risk retention groups chartered

in this state shall file with the department and the National Association of Insurance
Commissioners (NAIC), an annual statement in a form prescribed by the NAIC and in
d( p)2.3 (re)-3 (u)22 tyTw 28.848 w50
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providers of a reciprocal risk retention group should contract with the risk
retention group and not the attornein-fact.

(@ No director qualifies as “independent” unless the board of directors
affirmatively determines that the director has no “material relationship”
with the risk retention group. Each risk retention group shall disclose
these determinations to its domestic regulator, at least annually. For
this purpose, any person that is a direct or indirect owner of or
subscriber in the risk retention group (or is an officer, director and/or
employee of such an owner and insured, unless some other position of
such officer, director and/or employee constitutes a “material
relationship”), as contemplated by Section 3901(a)(4)(E)(ii) of the
Liability Risk Retention Act, is considered to be “independent.”

(b) “Material relationship” of a person with the risk retention group includes, but is
not limited to:

(i) The receipt in any one #onth period of compensation or payment of
any other item of value by such person, a member of such person’s
immediate family or any business with which such person is affiliated
from the risk retention group or a consultant or service provider to the
risk retention group is greater than or equal to five percent (5%) of the
risk retention group’s gross written premium for suchm@nth period
or two percent (2%) of its surplus, whichever is greater, as measured at
the end of any fiscal quarter falling in such an@nth period. Such
person or immediate family member of such person is not independent
until one year after his/lher compensation from the risk retention group
falls below the threshold.

(iii) A relationship with an auditor as follows: a director or an immediate

family member of a director who is affiliated with or employed in a
professional capacity by a present or former internal or external auditor
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(2%) of its surplus, whichever is greater.

(@)

For purposes of this standard, “service providers” shall include captive
managers, auditors, accountants, actuaries, investment advisors, lawyers,
managing general underwriters or other party responsible for underwriting,
determination of rates, collection of premium, adjusting and settling claims
and/or the preparation of financial statements. Any reference to ‘lawyers’ in the
prior sentences does not include defense counsel retained by the risk retention

© 2012 National Association of Insurance Commissioners



NAIC Model Laws, Regulations, Guidelines and Other Resoulaesary 2012

(4) Audit Committee The risk retention group shall have an audit committee composed of
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(7) Reporting NorCompliance The captive manager, presidenthief executive officer of
the risk retention group shall promptly notify the domestic regulator in writing if either
becomes aware of any material na@ompliance with any of theseovernance
standards.

Drafting Note RRA 1986 allows for the chartering state to apply the full range of its insurance laws to a risk retention group wishing to
charter in that state, except for requiring participation in the guaranty furtte language of this section is derived from Product Liability
RRA 1981 Section 3(a)(1) (which was not amended by RRA 1986 as it relates to thi$hesfu)ction of the office of the National
Association of Insurance Commissioners shall be solely to provide administrative services for its member states aed.tlttitouigh

RRA 1986 specifically requires that the phrase “Risk Retention Group” be included in the name, the chartering statedldet from
prohibiting the use of deceptive or misleading words, designations or phrases in the Rartieer, a state may require a risk retention
group it charters and licenses to locate books and records or administrative functions within that state to the same extent it imposes
those requirements on its domestic insurers.

Section 4. Risk Retention Groups Not Chartered in this State

Risk retention groups chartered and licensed in states other than this state and seeking to do business as a risk
retention group in this state shall comply with the laws of this state as follows:

Drafting Note RRA of 1986 exempts a risk retention group from any state law regarding its operation in a state in which it is not
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The risk retention group shall submit a copy of angterial revision to its plan of
operation or feasibility study required by Secti®B of this Acwithin 30 days of the
date of the approval of such revision by the commissioner of its chartering staieno
such approval is required, within 30 days of filing

Drafting Note The plan of operations or feasibility study required under this provision is that submitted to and accepted by the

chartering state.

3 The risk retention group shall submit a statement of registration, for which a filing fee
shall be determined by the commissioner, which designates the commissionies as
agent for the purpose of receiving service of legal documents or process.

B. Financial Condition. Any risk retention group doing business in this state shall submit to the

commissioner:

(1)

(2)

()

(4)

A copy of the group’s financial statement submitted to the state in which the risk
retention group is chartered and licensed which shall be certified by an independent
public accountant and contain a statement of opinion on loss and loss adjustment
expense reserves made by a member of the American Academy of Actuaries or a
gualified loss reserve specialist (under criteria established by the National Association of
Insurance Commissioners);

A copy of each examination of the risk retention group as certified by the commissioner
or public official conducting the examination;

Upon request by the commissioner, a copy of any information or document pertaining
to any outside audit performed with respect to the risk retention group; and

Such information as may be required to verify its continuing qualification as a risk
retention group under Section 2K.

Drafting Note RRA 1986 also added the opportunity for a state to require that a risk retention group submit a notice of operations and
financial conditionThe purpose of this provision is to require a risk retention group to give the commissioner of any state in which it
intends to operate adequate notice of its intended activity and financial condition so that the commissioner can takeiagpaagion if

the possibility of a potential insolvency or commercial abuse exists.

C. Taxation.

(1)

MO-70512

Each risk retention group shall be liable for the payment of premium taxes and taxes on
premiums of direct business for risks resident or located within this state, and shall
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L. Penalties A risk retention group that violates any provision of this Act will be subject to fines
and penalties including revocation of its right to do business in this state, applicable to licensed

insurers generally.

M. Operation Prior to Enactment of this Act.
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Section 7. Purchasing GroupsExemption from Certain Laws

A purchasing group and its insurer or insurers shall be subject to all applicable laws of this state, except that a
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E. Any purchasing group which was doing business in this state prior to the enactment of this Act
shall, within thirty (30) days after the effective date of this Act, furnish notice to the
commissioner pursuant to the provisions of Subsection A of this section and furnish such
information as may be required pursuant to Subsections B and C of this section.

Drafting Note The provision regarding registering with and designating the commissioner as legal agent is designed to allow the
commissioner to take prompt legal action against the purchasing group by facilitating proper legal service of proeceaschasing

groups “grandfathered” out of this registration requirement are only those that were prior to April 1986, and continuedtonfiejled in

one of the United States, that purchase insurance only from U.S. carriers, that qualified as a purchasing group undagudhki&dity

Risk Retention Act of 1981, and that do not currently purchase insurance other than that authorized under the ProdugtRR¥vili

1981.

Section 9. Restrictions on Insurance Purchased by Purchasing Groups

A. A purchasing group may not purchase insurance from a risk retention group that is not
chartered in a state or from an insurer not admitted in the state in which the purchasing group
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Paid first by such insurance source, and if not by such source by the agent or broker for the
purchasing group, and if not by such agent or broker then by the purchasing group, and if not by
such purchasing group then by each of its members.

Drafting Note The term “insurance source” refers to admitted, licensed and authorized carriers on the one hand aadnnitted,
surplus line carriers on the otherShe enacting states may wish to include applicable taxing provisions of its Code.

Section 11.  Administrative and Procedural Authority Regarding Risk Retenti@noups and Purchasing
Groups

The commissioner is authorized to make use of any of the powers established under the Insurance Code of this
state to enforce the laws of this state not specifically preempted by the Risk Retention Act of 1986 including the
commissioner’'s administrative authority to investigate, issue subpoena, conduct depositions and hearings, issue
orders, impose penalties and seek injunctive reNgith regard to any investigation, administrative proceedings

or litigation, the commissioner can rely on the procedural laws of this sfte injunctive authority of the
commissioner, in regard to risk retention groups, is restricted by the requirement that any injunction be issued
by a court of competent jurisdiction.

Drafting Note
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No person, firm, association or corporation shall act or aid in any manner in soliciting,
negotiating or procuring liability insurance from an insurer not authorized to do
business in this state on behalf of a purchasing group located in this state unless such
person, firm, association or corporation is licensed as a surplus lines agent or excess line
broker in accordance with [insert appropriate reference to Insurance Law].
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Section 16Effective Date

This Act will be effective on [insert date].

Chronological Summary of Actions (all references are to the Proceedings of the NAIC).

1983 Proc. | 6, 35, 789-790, 795, 799-805 (adopted).

1987 Proc. | 11, 20, 744, 857-865 (amended and reprinted).
1987 Proc. 11 15, 24, 774-775, 776-788 (amended).

1991 Proc. 11 25, 58, 976, 992-1003 (amended and reprinted)
2011 Proc. 31 Quarter Vol. 1 114, 119, 132-134, 339 (amended).
2022 (technical edit).

© 2012 National Association of Insurance Commissioners MO-705-21



