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(b) 
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[Assumed Claims Transaction Definition Alternative 1] “Assum e d claim s transac tio n” means the fo llo w ing:  
 
(1) Policy obligat io ns that have been assum e d by the inso lve nt insure r, prio r to the entry of a final orde r of 

liquidat io n, thro ugh a merge r betwee n the inso lv e nt insure r and ano t he r entity obligate d unde r the 
po lic ie s; or  

 
(2) An assum pt io n reinsurance transac t io n in which all of the fo llow ing has occurre d:  
 

(a)  The inso lve nt insure r assum e d, prio r to the entry of a final orde r of liquidat io n, the claim or po licy 
obligat io ns of ano t he r insure r or entity obligat e d unde r the claim s or po lic ie s: and  

 
(b) The assum pt io n of the claim or po lic y obligat io ns has been approv e d, if such appro v al is require d, 
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(b) Any amo unt so ught as a return of prem ium unde r any retro s pe ct ive rating plan;  
 

(c)  Any amo unt due any reinsure r, insure r, insuranc e poo l or unde rw rit ing 
asso c iat io n, healt h maint e nanc e organizat io n, hospit al plan co rpo rat io n, 
pro fe ss io nal healt h serv ice co rpo rat io n or self- insure r as subrogat io n reco ve rie s, 
reinsuranc e recov e rie s, co nt ributio n, indem nific at io n or othe rw is e . No claim fo r 
any am o unt due any reinsure r, insure r, insuranc e poo l, unde rw rit ing asso c iat io n, 
healt h maint e nanc e organizat io n, hospit al plan co rporat io n, pro fe ss io nal healt h 
serv ice co rpo rat io n or self- insure r may be asse rt e d agains t a perso n insure d 
unde r a po licy issue d by an inso lv e nt insure r othe r than to the exte nt the claim 
excee ds the asso c iat io n obligat io n lim it at io ns set fo rt h in Sectio n 8  of this Act;  

 
(d)  Any claim s exclude d pursuant to Sectio n 1 3 due to the high net wo rt h of an 

insure d;  
 

(e)  Any first part y claims by an insure d that is an affiliate of the inso lv e nt insure r;  
 
(f)  Any fee or othe r amo unt relat ing to goo ds or serv ic es so ught by or on behalf of 

any atto rne y or othe r prov ide r of go o ds or serv ic es retaine d by the inso lve nt 
insure r or an insure d prior to the date it was dete rm ine d to be inso lve nt;  

 
(g)  Any fee or other amo unt sought by or on behalf of any atto rne y or othe r prov ider 

of go o ds or serv ic e s retaine d by any insure d or claimant in co nne ct io n with the 
asse rt io n or pro se c ut io n of any claim, cov e re d or othe rw is e, against the 
asso c iat io n;  

 
(h)  Any claim s fo r intere s t; or  

 
(i)  Any claim file d with the asso c iat io n or a liquidat o r fo r pro t e ct io n affo rde d unde r 

the insure d’s po licy for incurre d -but -not -repo rt e d lo sse s . 
 
Drafting Note: The la ngua ge i n th is pro v is io n refe rrin g to claim s fo r inc urr ed -but -not -re po rted lo sse s has been in sert ed to ex pr ess ly in c lude 
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C. Members of the board of dire ct o rs may be reimbursed fro m the asse t s of the asso c iat io n fo r 
reaso nable expe nse s incurre d by them as members of the board of dire cto rs.  

 
D. Any board member who is an insure r in rece iv e rs hip shall be term inat e d as a board member , 
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(b) In no event shall the assoc iat io n be obligat e d to pay a claim ant an amo unt in 
exce ss of the obligat io n of the inso lv e nt insure r unde r the po licy or co ve rage from 
which the claim arise s . Notwithst anding any othe r prov is io ns of this Act, a 
cove re d claim shall not include a claim file d with the guarant y fund afte r the final 
date set by the co urt fo r the filing of claim s agains t the liquidat o r or rece iv e r of 
an inso lve nt insure r.  
 
For the purpos e of filing a claim unde r this subsectio n, notice of claim s to the 
liquidat o r of the inso lv e nt insure r shall be deem e d no tic e to the asso c iat io n or its 
agent and a list of claim s shall be perio dic ally submitte d to the asso c iat io n or 
asso c iat io n sim ilar to the asso c iat io n in ano t he r State  by the liquidato r.  

 
Drafting Note: On the gen era l subject of the relatio nsh ip of the asso c ia tio n to the liqu ida to r, the wo rking gro u p /task fo rc e  takes th e po s itio n 
that sinc e thi s is a mo del State  bill, it will be able to bind only tw o parties, the a sso c ia tio n and t h e in -Stat e  li qui da to r . Nevert hel es s, the 
pro v isio ns sho u ld be clear eno u g h to outline the req ues ts being m ade to out -of -State  liquida to rs an d the req uirem ents plac ed on in- State  
liqui da to rs i n relatio n to out -of -State  asso c ia tio ns.  
 
Drafting Note: Because of its po tentia l im pac t on guara nty ass o c ia tio n co vera ge, it is rec o m m ende d tha t the leg isla tio n inc lu de a n 
appro pria t e pro v isio n stati ng tha t the bar date only appl ies to claim s in liq uida tio n co mmenc in g after its effec tiv e date. Dr aft ers s ho uld 
i nsu re that th e State ’ s i ns ura nc e  liqui da tio n act wo uld permit, upo n clo sure, payment s to the gu ara nty asso c ia tio n and any asso c ia tio n 
simila r to the asso c ia tio n  f o r amo unts that are estim a te d to be incurre d after clo sure fo r wo rkers co mpensa tio n  c la im s obligatio ns. The 
amo unts sho u ld be payable on th ese obli gatio ns r elate d to lo sses both kno w n and no t kno w n at th e po int of clo sure.  
 

(c)  Any obligat io n of the asso c iat io n to defe nd an insure d shall cease upo n the 
asso c iat io n’s paym e nt or tende r of an amo unt equal to the lesse r of the 
asso c iat io n’s co v ere d claim obligat io n lim it or the applic able po licy lim it.  

 
Drafting Note: The obligatio n of the asso c ia tio n is lim ited to co vered claim s unpai d prio r to inso lv enc y, and to claim s arising wit hin thirt y 
days after th e i nso lv enc y, or unti l the po lic y i s canc el ed or rep lac e d by the in sur ed, or i t ex pi res, wh ic hev er is earlie r . The basic pri nc i ple is 
to permit po lic yho ld ers to make an orderly tra nsitio n to other c o mpa nies . Ther e app ea rs to be no reaso n why the a sso c ia tio n s ho uld 
beco me in effec t an in sure r in co mpetitio n with member insu rers by continui ng ex isti ng po lic i es, possibly fo r severa l yea rs. It is als o felt 
that the co ntro l of the po lic ies is pro pe rly in t he ha nd s of the liqui da to r . Finally, one of the m ajo r objectio ns of the public to rapid 
term ina tio n, loss of unearn ed premium s with no co rrespo nd i ng co vera ge, is amelio ra ted by th is bill si nc e un earne d premi um s are 
permis sible claim s, up to $10,000, against the asso c ia tio n . The max im um s ($10,000 for the return of unearned pr emium; $500,000 for all 
other co vered claim s) re pre sent t he wo rking gro u p’ s co nc ept of pr ac tic a l limita tio ns, but eac h State  
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the three calendar years preceding the effective date of the transaction if the business had 
been written directly by the assuming insurer. If the amount of the applicable premiums 
for the three year period cannot be determined, the assessment shall be 130% of the sum 
of the unpaid losses, loss adjustment expenses, and incurred but not reported losses, as of 
the effective date of the assumed claims transaction, multiplied by the applicable 
guaranty association assessment percentage for the calendar year of the transaction.] 

 
Drafting Note: Optio nal Sectio n 8A(4) is fo r state s that have a do pted  Optio na l  Sectio n 5G( 3) and cho o se to r eq uire an a ddit io na l 
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[Alternate Section 8B(6) 
 

(6) Refund to the member insurers in proportion to the contribution of each member insurer 
to that account that amount by which the assets of the account exceed the liabilities, if at 
the end of any calendar year, the board of directors finds that the assets of the association 
in any account exceed the liabilities of that account as estimated by the board of directors 
for the coming year.] 

 
Drafting Note: The working gro u p /task fo rc e  feels t hat th e board of direc to rs sho uld det erm in e t he amo unt of the r efun ds to me mbers 
when th e asse ts of the as so c ia tio n ex c eed its liabili ties. However, sinc e thi s ex c ess may be qui te small, the board is giv en th e opt io n of 
retaini ng all or par t of it to pay ex pens es an d po ss ibly r emo v e the need fo r a re lativ ely sma ll ass ess m ent at a later t ime.  

 
C. Suits involving the association:  

 
(1) Except fo r actio ns by the rece iv e r, all actio ns relat ing to or arising out of this Act against 

the asso c iat io n shall be brought in the co urt s in this State . The court s shall hav e exclusiv e 
jurisdic t io n over all actio ns relat ing to or arising out of this Act against the asso c iat io n.  

 
(2) The exclusive venue in any action by or against the association is in [designate appropriate 

court] . The association may, at its option, waive this venue as to specific actions.  
 
[Optional:  

 
D. (1) The legislature finds: 

 
(a) The potential for widespread and massive damage to persons and property 

caused by natural disasters such as earthquakes, windstorms, or fire in this State 
can generate insurance claims of such a number as to render numerous insurers 
operating within this State insolvent and therefore unable to satisfy covered 
claims; 

 
(b) The inability of insureds within this State to receive payments of covered claims or 

to timely receive the payments creates financial and other hardships for insureds 
and places undue burdens on the State, the affected units of local government, 
and the community at large; 

 
(c) The insolvency of a single insurer in a material amount or a catastrophic event 

may result in the same hardships as those produced by a natural disaster; 
 
(d) The State has previously taken action to address these problems by adopting the 

[insert name of guaranty association act], which among other things, provides a 
mechanism for the payment of covered claims under certain insurance policies to 
avoid excessive delay in payment and to avoid financial loss to claimants or 
policyholders because of the insolvency of an insurer; and 

 
(e) In order for the association to timely pay claims of insolvent insurers in this State 2
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pay from current funds and current assessments under Subsection A(3). In cases 
where the association determines that it is cost effective, the association may 
issue bonds as provided in this subsection. In determining whether to issue bonds, 
the association shall consider the transaction costs of issuing the bonds. 

 
(2) 
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Regardle ss of th e veh ic le use d, it is impo rta nt tha t th e dec i sio n -m aking au tho rity on wh eth er bond s are nee ded a nd in what amo u n ts be 
retaine d by the as so c ia tio n’ s board.  
 
The ex tent of additio na l assessm ent autho rity un der th is subsecti o n has no t been spec if i ed . When co nsiderin g the amo unt of additio na l 
autho rity that will be ne ede d, a determ ina tio n sho u ld be made a s to the amo unt of fun ds need ed t o serv ic e the bond s . More sp ec if i c a lly, 
considera tio n s ho uld be given to the amo unt of the bonds to be issued, int ere st rate and th e matur ity date of the bonds . The asso c ia tio n 
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(8) Provide that any member insure r aggriev e d by any final actio n or decisio n of the 
asso c iat io n may appe al to the comm is s io ne r within thirt y (30) days afte r the actio n or 
decisio n;  

 
(9) Establish the pro ce dure s unde r which sele c t io ns for the board of dire ct o rs will be 

submitte d to the co mm is s io ne r;  
 

(10) Contain addit io nal prov is ions nece ssary or pro pe r fo r the execut io n of the po we rs and 
dutie s of the asso c iat io n.  

 
D. The plan of operat io n may pro v ide that any or all pow e rs and dutie s of the asso c iat io n, exce pt 

tho se unde r Sectio ns 8 A(3) and 8 B(2), are dele gat e d to a co rpo rat io n, associat ion sim ilar to the 
asso c iat io n or othe r organizat io n which perfo rm s or will perfo rm funct io ns sim ilar to tho se of this 
asso c iat io n or its equivale nt in two (2) or mo re State s. The corpo rat io n, asso ciat ion sim ilar to the 
asso c iat io n or organizat io n shall be reimbursed as a serv ic ing facility wo uld be reimbursed and 
shall be paid fo r its p erfo rmanc e of any othe r funct io ns of the assoc iat io n . A delegat io n unde r this 
subsectio n shall take effec t only with the appro v al of both the board of dire cto rs and the 
com m is s io ne r, and may be made only to a co rpo rat io n, associat io n or organizat ion which exte nds 
pro t e ct io n no t substant ially less favo rable an d effec t iv e than that pro v ide d by this Act.  

 
Section 10. Duties and Powers of the Commissioner 
 

A. The comm iss io ne r shall:  
 

(1) Notify the asso c iat io n of the exist e nce of an inso lv e nt insure r not late r than three (3) days 
afte r the comm is s io ne r rece iv e s no tic e of the dete rm inat io n of the inso lv enc y . 
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Section 13 [Optional] Net Worth Exclusion 
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Section 15. Prevention of Insolvencies 
 
To aid in the dete ct io n and prev e nt io n of insure r inso lv e nc ies:  
 

A. The board of direct ors may, upo n majorit y vote, make recomm e ndat io ns to the co mm is s io ne r on 
matte rs gene rally relate d to im prov ing or enhanc ing regulat io n fo r so lve nc y.  

 
B. At the co nclus io n of any do me st ic insure r inso lv e ncy in which the asso c iat io n was obligat e d to 

pay cov e re d claim s, the board of dire ct o rs may, upo n majo rity vo te, prepare a repo rt on the 
hist o ry and cause s of the inso lve nc y, based on the info rmat io n av a ilable to the asso c iat io n and 
submit the repo rt to the comm is s io ne r.  
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(1) The insure r shall be obligate d to rem it the am o unt of surcharge not co lle ct e d by elect io n 
unde r this subsectio n; and  

 
(2) The last sente nc e in Subsectio n C above shall no t apply.  

 
E. In dete rm ining the rate unde r Subsectio n A for the first year of reco upm e nt unde r this sect io n, 

unde r rule s presc ribed by the comm iss io ne r, the comm iss io ne r shall pro v ide fo r the reco upme nt 
in that year, or in such reaso nable perio d as the co mm is s io ne r may dete rm ine, of any asse ssm e nt s 
that have not been reco upe d as of that year . Insure rs shall no t be require d to reco up assess me nt s 
thro ugh surcharge s unde r this sect io n until 180 days afte r this sect io n takes effe ct. ] 

 
[




