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PROPERTY AND CASUALTY INSURANCE GUARANTY ASSOCIATION MODEL ACT
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Title

This Act shall be known as the [State] Insurance Guaranty Association Act.

Section 2.

Purpose

The purpose of this Act is to provide a mechanism for the payment of covered claims under certain insurance policies, to
avoid excessive delay in payment and to the extent provided in this Act minimize financial loss to claimants or policyholders
because of the insolvency of an insurer, and to provide an association to assess the cost of such protection among insurers.

Section 3.

Scope

This Act shall apply to all kinds of direct insurance, but shall not be applicable to the following:

A

B.

Life, annuity, health or disability insurance;

Mortgage guaranty, financial guaranty or other forms of insurance offering protection against investment
risks;

Fidelity or surety bonds, or any other bonding obligations;

Credit insurance, vendors’ single interest insurance, or collateral protection insurance or any similar
insurance protecting the interests of a creditor arising out of a creditor-debtor transaction;

Insurance of warranties or service contracts including insurance that provides for the repair, replacement or
service of goods or property, indemnification for repair, replacement or service for the operational or
structural failure of the goods or property due to a defect in materials, workmanship or normal wear and
tear, or provides reimbursement for the liability incurred by the issuer of agreements or service contracts
that provide such benefits;

Title insurance;
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Drafting Note: There are two options for handling claims assumed by a licensed carrier from an unlicensed carrier or self insurer. Alternative 1 provides
that these claims shall be covered by the guaranty association if the licensed insurer becomes insolvent subsequent to the assumption. Alternative 2 provides
coverage only if the assuming carrier makes a payment to the guaranty association in an amount equal to that which the assuming carrier would have paid
in guaranty association assessments had the insurer written the assumed business itself. If a State wishes to adopt Alternative 1, it must select Alternative 1
in Section 5D and Alternative 1a or 2a in Section 8A(3). If a State wishes to adopt Alternative 2, it must select Alternative 2 in Section 5D and Q and

Alternative 1b or 2b in Section 8A(3).

D.trio
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F. “Commissioner” means the Commissioner of Insurance of this State.

Drafting Note: Use the appropriate title for the chief insurance regulatory official wherever the term “commissioner” appears.

G. “Control” means the possession, direct or indirect, of the power to direct or cause the direction of the
management and policies of a person, whether through the ownership of voting securities, by contract other
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Q) Any claim filed with the association or a liquidator for protection afforded under the
insured’s policy for incurred-but-not-reported losses.
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directors.

Drafting Note: A State adopting this language should make certain that its insurance code includes a definition of “the business of insurance” similar to
that found in the NAIC Insurer Receivership Model Act.

B. In approving selections to the board, the commissioner shall consider among other things whether all
member insurers are fairly represented.
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For the purpose of filing a claim under this subsection, notice of claims to the liquidator
of the insolvent insurer shall be deemed notice to the association or its agent and a list of
claims shall be periodically submitted to the association or association similar to the
association in another State by the liquidator.

Drafting Note: On the general subject of the relationship of the association to the liquidator, the working group/task force takes the position that since this
is a model State bill, it will be able to bind only two parties, the association and the in-State liquidator. Nevertheless, the provisions should be clear enough
to outline the requests being made to out-of-State liquidators and the requirements placed on in-State liquidators in relation to out-of-State associations.

Drafting Note: Because of its potential impact on guaranty association coverage, it is recommended that the legislation include an appropriate provision
stating that the bar date only applies to claims in liquidation commencing after its effective date. Drafters should insure that the State’s insurance
liquidation act would permit, upon closure, payments to the guaranty association and any association similar to the association for amounts that are
estimated to be incurred after closure for workers compensation claims obligations. The amounts should be payable on these obligations related to losses
both known and not known at the point of closure.

(© Any obligation of the association to defend an insured shall cease upon the association’s
payment or tender of an amount equal to the lesser of the association’s covered claim
obligation limit or the applicable policy limit.

Drafting Note: The obligation of the association is limited to covered claims unpaid prior to insolvency, and to claims arising within thirty days after the
insolvency, or until the policy is canceled or replaced by the insured, or it expires, whichever is earlier. The basic principle is to permit policyholders to
make an orderly transition to other companies. There appears to be no reason why the association should become in effect an insurer in competition with
member insurers by continuing existing policies, possibly for several years. It is also felt that the control of the policies is properly in the hands of the
liquidator. Finally, one of the major objections of the public to rapid termination, loss of unearned premiums with no corresponding coverage, is
ameliorated by this bill since unearned premiums are permissible claims, up to $10,000, against the association. The maximums ($10,000 for the return of
unearned premium; $500,000 for all other covered claims) represent the working group’s concept of practical limitations, but each State will wish to
evaluate these figures.

)
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member insurer of the member insurer for the calendar year preceding the assessment bears to the
net direct written premiums and any premiums received for an assumed contract after the effective
date of an assumed claims transaction with a non-member insurer of all member insurers for the
calendar year preceding the assessment. Each member insurer shall be notified of the assessment
not later than thirty (30) days before it is due. A member insurer may not be assessed in any year
an amount greater than two percent (2%) of that member insurer’s net direct written premiums and
any premiums received for an assumed contract after the effective date of an assumed claims
transaction with a non-member insurer for the calendar year preceding the assessment. The 2%
limitation on assessments shall not preclude a full payment for assumption consideration. If the
maximum assessment, together with the other assets of the association, does not provide in any one
year an amount sufficient to make all necessary payments, the funds available shall be prorated and
the unpaid portion shall be paid as soon as funds become available. The association may exempt or
defer, in whole or in part, the assessment of a member insurer, if the assessment would cause the
member insurer’s financial statement to reflect amounts of capital or surplus less than the minimum
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assumed claims transaction with a non-member insurer of all member insurers for the calendar year
preceding the assessment on the kinds of insurance in the account. Each member insurer shall be
notified of the assessment not later than thirty (30) days before it is due. A member insurer may not
be assessed in any one year on any account an amount greater than two percent (2%) of that
member insurer’s net direct written premiums and any premiums received for an assumed contract
after the effective date of an assumed claims transaction with a non-member insurer for the
calendar year preceding the assessment on the kinds of insurance in the account. The 2% limitation
on assessments shall not preclude a full payment for assumption consideration. If the maximum
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commissioner s approval shall be required for any assessment greater than five percent (5%)
Assessments collected pursuant to this authority may loalysed for servicing the bond
obligations provided for in this subsection and shall be pledged for that purpose.

3) In addition to the assessments provided for in this subsection, the association in its discretion, and
after considering other obligations of the association, may utilize current funds of the association,
assessments made under Subsectié(3)8 and advances or dividends received from the
liquidators of insolvent insurers to pay the principal and interest on any bonds issued at the
board srequest.

4) Assessments under this subsection shall be payable in twelve (12) monthly installments with the
first installment being due and payable at the end of the month after an assessment is levied, and
subsequent installments being due not later than the end of each succeeding month.

(5) In order to assure that insurers paying assessments levied under this subsection continue to

charge rates that are neither inadequate nor excessive, within ninety (90) days after being notified
of the assessmentsaah insurer that is to be assessed pursuant to this subsection shall make a
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B. The commissioner may:

1) Suspend or revoke, after notice and hearing, the certificate of authority to transact insurance in this
State of a member insurer that fails to pay an assessment when due or fails to comply with the plan
of operation. As an alternative, the commissioner may levy a fine on a member insurer that fails to
pay an assessment when due. The fine shall not exceed five percent (5%) of the unpaid assessment
per month, except that a fine shall not be less than $100 per month;

(2) Revoke the designation of a servicing facility if the commissioner finds claims are being handled
unsatisfactorily.

3) Examine, audit, or otherwise regulate the association.

Drafting Note: This section does not require periodic examinations of the guaranty associations but allows the commissioner to conduct examinations as
the commissioner deems necessary.

C. A final action or order of the commissioner under this Act shall be subject to judicial review in a court of
competent jurisdiction.
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Section 13 [Optional] Net Worth Exclusion

Drafting Note: Various alternatives are provided for a net worth limitation in the guaranty association act. States may choose any of the Subsection B
alternatives below or may elect to not have any net worth limitation. Subsection A, which defines “high net worth insured,” has two alternates allowing
States to choose different net worth limitations for first and third party claims if that State chooses alternatives 1 or 2 to Subsection B. Subsections C, D and
E are recommended to accompany any of the Subsection B alternatives. In cases where States elect not to include net worth, States may either omit this
section in its entirety or include only Subsection C, which excludes from coverage claims denied by other States’ net worth restrictions pursuant to those
State
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3) Paragraph (2) shall not apply to workers’ compensation claims, personal injury protection claims,
no-fault claims and any other claims for ongoing medical payments to third parties.

4) The association shall have the right to recover from a high net worth insured all amounts paid by
the association to or on behalf of such insured, whether for indemnity, defense or otherwise.]

[Alternative 3 for Section3B

B.

C.

The association shall not be obligated to pay any first party claims by a high net worth insured.]

The association shall not be obligated to pay any claim that would otherwise be a covered claim that is an
obligation to or on behalf of a person who has a net worth greater than that allowed by the insurance
guaranty association law of the State of residence of the claimant at the time specified by that State’s
applicable law, and which association has denied coverage to that claimant on that basis.

The association shall establish reasonable procedures subject to the approval of the commissioner for
requesting financial information from insureds on a confidential basis for purposes of applying this section,
provided that the financial information may be shared with any other association similar to the association
and the liquidator for the insolvent insurer on the same confidential basis. Any request to an insured seeking
financial information must advise the insured of the consequences of failing to provide the financial
information. If an insured refuses to provide the requested financial information where it is requested and
available, the association may, until such time as the information is provided, provisionally deem the
insured to be a high net worth insured for the purpose of denying a claim under Subsection B.

In any lawsuit contesting the applicability of this section where the insured has refused to provide financial
information under the procedure established pursuant to Subsection D, the insured shall bear the burden of
proof concerning its net worth at the relevant time. If the insured fails to prove that its net worth at the
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Tax Exemption

The association shall be exempt from payment of all fees and all taxes levied by this State or any of its subdivisions except
taxes levied on real or personal property.

Section 17.

Recoupment of Assessments

Drafting Note: States may choose how they wish to allow member insurers to recoup assessments paid by selecting one of three alternatives for Section 17.

[Alternative 1 for Section7l

A

Except as provided in Subsection D, each member insurer shall annually recoup assessments it remitted in
preceding years under Section 8. The recoupment shall be by means of a policyholder surcharge on
premiums charged for all kinds of insurance in the accounts assessed. The surcharge shall be at a uniform
percentage rate determined annually by the commissioner that is reasonably calculated to recoup the
assessment remitted by the insurer, less any amounts returned to the member insurer by the association.
Changes in this rate shall be effective no sooner than 180 days after insurers have received notice of the
changed rate.

If a member insurer fails to recoup the entire amount of the assessment in the first year under this section, it
shall repeat the surcharge procedure provided for herein in succeeding years until the assessment is fully
recouped or a de minimis amount remains uncollected. Any such de minimis amount shall be collected as
provided in Subsection D of this section. If a member insurer collects excess surcharges, the insurer shall
remit the excess amount to the association, and the excess amount shall be applied to reduce future
assessments in the appropriate account.

The amount and nature of any surcharge shall be separately stated on either a billing or policy declaration
sent to an insured. The surcharge shall not be considered premium for any purpose, including the [insert all
appropriate taxes] or agents’” commission.

A member may elect not to collect the surcharge from its insureds only when the expense of collecting the
surcharge would exceed the amount of the surcharge. In that case, the member shall recoup the assessment
through its rates, provided that:

@ The insurer shall be obligated to remit the amount of surcharge not collected by election under this
subsection; and

)] The last sentence in Subsection C above shall not apply.
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C. If a member insurer ceases doing business in this State, any uncredited assessment may be credited against
its [insert all appropriate taxes] during the year it ceases doing business in this State.

D. Any sums that are acquired by refund from the association by member insurers and that have been credited
against [insert all appropriate taxes], as provided in this section, shall be paid by member insurers to this
State as required by the department. The association shall notify the department that the refunds have been
made.]

[Alternative 3 for Section7L

The rates and premiums charged for insurance policies to which this section applies shall include amounts sufficient to recoup
a sum equal to the amounts paid to the association by the member insurer less any amounts returned to the member insurer by
the association. Rates shall not be deemed excessive because they contain an additional amount reasonably calculated to
recoup all assessments paid by the member insurer.]

Section 18. Immunity

There shall be no liability on the part of, and no cause of action of any nature shall arise against a member insurer, the
association or its agents or employees, the board of directors, or any person serving as an alternate or substitute representative
of any director, or the commissioner or the commissioner’s representatives for any action taken or any failure to act by them
in the performance of their powers and duties under this Act

Section 19. Stay of Proceedings

All proceedings in which the insolvent insurer is a party or is obligated to defend a party in any court in this State shall,
subject to waiver by the association in specific cases involving covered claims, be stayed for six (6) months and such
additional time as may be determined by the court from the date the insolvency is determined or an ancillary proceeding is
instituted in the State, whichever is later, to permit proper defense by the association of all pending causes of action.

The liquidator, receiver or statutory successor of an insolvent insurer covered by this Act shall permit access by the board or
its authorized representative to such of the insolvent insurer’s records which are necessary for the board in carrying out its
functions under this Act with regard to covered claims. In addition, the liquidator, receiver or statutory successor shall provide
the board or its representative with copies of those records upon the request by the board and at the expense of the board.

Chronological Summary of Aotis (all references are to the Proceedings of the NAIC

1970 Proc. | 218, 252, 25362, 298 (adopted).

1972 Proc. | 15, 16, 443, 47478, 479480 (amended).

1973 Proc. | 9, 11, 140, 154, 18%7 (amended).

1973 Proc. Il 18, 21, 370, 394, 396 (recoupment formula adopted).
1979 Proc. | 44, 46, 126, 217 (amended).

1981 Proc. | 47, 50, 175, 225 (amended).

1984 Proc. | 6, 31, 196, 326, 352 (amended).

1986 Proc. | 910, 22, 149, 294, 29805 (amended and reprinted).

1986 Proc. 11 410411 (amendments adopteddaprinted here).

1987 Proc. | 11, 18, 161, 421, 422, 429, 482 (amended).

1993 Proc. 24 Quarter 12, 33, 227, 600, 602, 621 (amended).

1994 Proc. # Quarter 17, 26, 566, 576, 5589 (amended and reprinted).
1996 Proc. ¥ Quarter 2930, 123, 564, 57®70580 (amended and reprinted).
2009 Proc. #Quarter, Vol 1 111, 139, 188, 28BL7 (amended).
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PROPERTY AND CASUALTY
INSURANCE GUARANTY ASSOCIATION MODEL ACT

Proceedings Citations
Cited to the Proceedings of the NAIC

A regulator discussed the history of revising this model in relation to the new NAIC model law process. He stated that the
draft was re-exposed for new comments. 2008 Proc. 1% Quarter Vol. 11 10-440.

The Financial Condition (E) Committee adopted amendments to this model. The Committee summarized the more significant
changes including the Task Force’s recommendation on the assumed business options. 2008 Proc. 4" Quarter Vol. Il 10-5.

The joint Executive Committee/Plenary adopted amendments to this model. A commissioner noted that an interested party
provided a comment requesting reconsideration of the optional net worth exclusion provision. The commissioner reiterated
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PROPERTY AND CASUALTY
INSURANCE GUARANTY ASSOCIATION MODEL ACT

Proceedings Citations
Cited to the Proceedings of the NAIC

Section 5 (cont.)

regulator agreed the proposal could cause delays in paying claims and increase the workload of both receivers and guaranty
associations. The working group agreed to defer action on the suggestion. 1994 Proc. 4th Quarter 575.

Amendments were considered again later in 1995 and Paragraph (2) was revised. It clarifies which guaranty association is
primarily liable for the claim for property damage and does not narrow coverage. 1995 Proc. 3rd Quarter 586.

At a hearing on the proposed amendments held in early 1996 one regulator objected to this proposed amendment. An
interested party responded that the amendment does not restrict guaranty association coverage, but only determines the
guaranty association that has primary responsibility for a property damage claim. The purpose of the amendment is to clarify
that the guaranty association in the jurisdiction where the property giving rise to the claim is located has primary
responsibility for the claim. 1996 Proc. 1st Quarter 569.

An association of guaranty funds recommended that the exclusion from “covered claim” be expanded to exclude claims for
reinsurance recoveries, contribution and indemnification brought by other insurers and to prohibit insurers from pursuing
such claims against an insured of an insolvent company up to the guaranty fund limits. 1994 Proc. 2nd Quarter 510.

Paragraph (3)(d) was added in the 1994 revisions. It contains a net worth exclusion for first party claims by an insured whose
net worth exceeds $25 million. The association of guaranty funds had suggested $10 million as the appropriate level. 1994
3rd Quarter 419.

G. “Insolvent insurer” was modified in 1972 to change the definition from an insurer “authorized” to transact to one
“licensed” to transact insurance. It was the intent of the NAIC committee which drafted the bill to provide coverage only for
carriers licensed in the state. In other words, coverage was not to be included for unauthorized insurers since they were not
subject to the state’s regulation for solvency. “Authorized” might have been construed to include eligible surplus lines
insurers. 1973 Proc. | 155.

At the June 1976 meeting the industry advisory committee submitted a recommendation for an amendment to the definition
of “insolvent insurer.” They contended the law was designed to apply to companies being liquidated, but the language of the
model was not sufficiently precise to accomplish that limited objective. The suggestion to add specific language to clarify
this point was not acted upon at that time. 1978 Proc. | 277. It was, however, adopted in December 1978. 1979 Proc. | 217.

The definition was revised in 1994 to require a final order of liquidation with a finding of insolvency. A drafting note
explaining that “final order” means an order that has not been stayed was also included in the amendments. 1994 Proc. 3rd
Quarter 419.

H. Paragraph (2) was adde
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PROPERTY AND CASUALTY
INSURANCE GUARANTY ASSOCIATION MODEL ACT

Proceedings Citations
Cited to the Proceedings of the NAIC

Section 7 (cont.)

One member of the advisory group submitted a minority report explaining her reasons for recommending public
representation on guaranty association boards. The main reasons given by the consumer representative were because the
public ultimately bears the cost of guaranty fund assessments, because a different perspective is needed, and because
accountability is needed. 1993 Proc. 1 707.

As a follow-up from that minority report, the working group decided to draft amendments to both the Life and Health
Insurance Guaranty Association Model Act and the Post-
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Proceedings Citations
Cited to the Proceedings of the NAIC
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PROPERTY AND CASUALTY
INSURANCE GUARANTY ASSOCIATION MODEL ACT

Proceedings Citations
Cited to the Proceedings of the NAIC

Section 8A (cont.)

creates an administrative burden, as well as depleting assets of the insolvent insurer. An industry spokesperson said the
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PROPERTY AND CASUALTY
INSURANCE GUARANTY ASSOCIATION MODEL ACT

Proceedings Citations
Cited to the Proceedings of the NAIC

Section 8A (cont.)

claim payments so that payments by other guaranty associations would satisfy the limit, thereby avoiding its statutory
responsibility. Another concern was that guaranty association coverage would be exhausted by those who filed claims early,
leaving other claimants without any coverage. 1996 Proc. 1st Quarter 569.

The working group decided to adopt the proposed package of amendments without including the aggregate limit, but to
consider a revised proposal in the future. 1996 Proc. 1st Quarter 570.

A provision was added to Paragraph (2) authorizing the association to pursue and retain salvage and subrogation as to claims
paid by the association. 1994 Proc. 3rd Quarter 419.

An association of guaranty funds recommended that the guaranty funds have the exclusive right to appoint and direct legal
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