October 18 2021

Centers for Medicare & Medicaid Services

U.S. Department of Health and Human Services
Attention: CMS3907-P

P.O. Box 8016

Baltimore, MD 21248016

Via Regulations.gov
To Whom It May Concern:

TheNational Association of Insurance Commissioners (NAIC) submits the following comments
on the Requirements Related to Air Ambulance Services, Agent and Broker Disclosures, and
Provider Enforcememtroposed Ruleas posted for public reviean September 162021.The

NAIC represents the chief insurance regulators in the 50 states, the District of Columbia, and
the United States territories.

The proposed rule details number of areas where the Department of Health and Human
Services (HHS) or other fedeaglencies will collect information from health insurance issuers
and providers of covered services, including air ambulance providers. In each of these areas,
as outline belowstate insurance regulators requesiat the final rule expressly requiteat

HHS and other Departments share with statathoritiesthe information they collet; and

thus enablestates to better fulfill their roles in enforcemewf state and federal lawand
regulations.

Air Ambulance Services

The No Surprises Act requires a public, comprehensive report summarizing the air ambulance
data HHS and the Department of Transportation (DOT) collect. In addition to the public
report, state regulators request that HHS and DOT share with states thafaltteby collect

under these rules. Detailed information on air ambulance transports and bases in the state
would give state regulators important insight into the dynamics of the air ambulance industry.
As recognized by Congress and the Air Ambulance atnenP Billing Advisory Committee,
many aspects of air ambulance billing and payments remain inaccessible to state regulators.
Access to the full data collected under the rule would allow states to better fulfill their
responsibilities under section 2799Ka)of the Rublic Health Servicact Because the Airline
Deregulation Act is interpreted to limit state authority to establish requirements on providers
of air ambulance services, states would not be able to collect comparable data themselves
and it is all the more important that federal regulators make available to states the
information they collect on the industry.



We particularly support the collection of information on air ambulance subscription
programs. In addition to revenue amountsgwequest that the Departments require
reporting ofsubscriptionenrollment totals state of residence of enrollees, and enroliment
duration to give greater context to the revenue data.

Given the need for this air ambulandata, we are concernecowe\er, that the proposed
penalty for noncompliance may not be adequaftée recommendHHS consider whether the
maximum penalties it proposes for failure to report are sufficient to ensure complete
reporting by providers. As recent experience with hospitalgtransparency requirements
shows, fines set too low can delay access to important price data. Providers may have certain
incentives to keep evede-identified data confidential; fines for failure to report must be
significant enough to overcome such inteas. We urge HHS to judgehether air
ambulance providers who frequently bill tens of thousands of dollars per transport will find a
maximum$10,000 annual fine large enough to ensure their compliance. The latest HHS
approach to hospitals, where fines increase with provider capacity, may be a more effective
model. We encourage HHS to examine whether fines would better promote compliance if
their maximumamountsweretied to the number of aircraft or bases operated by a provider

of air ambulance servise

Agent and Broker Commigms

Stateslicenseand regulate insurance agents and brokers. Under the proposed mahlth
insurance issuers would report to HHS on the direct and indirect compensation dlyetp p
agents and brokers. This data, too, should be shared with states to inform and facilitate their
regulation of agents and brokers. While states could cotlgstinformation on their own,
making use of the dataollectedby the Departmentswould reduce duplicative reporting
burdens and allow states to make consistent comparisons to other states.

No Surprises Act Compliance

Sate regulatorsare pleased to see that HH#Boposes hat it may negotiate td‘'malk]e
available” to state transitioning to theprimary enforcementole for the No Surprises Act
certainrecords related to issuer, provider, and facility compliatioghe extent practicable,

as permitted by law, and as applicable (Proposed 45 C.F.R. § 150.221(b)). However, other
statescouldalso make use of such recorastheir oversightefforts. We encourage HH&
complete negottionsand provide the reards, as permitted by law, to all interested states

Other Data Reporting

The information that the Departments anticipate collecting through the data reporting
structures describedthroughout the Proposed Rule is extensilAIC and stateegulators



encourage the Departments to make compliance and other implementatioforcement
and reportingrecords available as expeditiously and robustly as possible, so that states may
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