
 

 
IAIABC FOREWARD : UNDERSTANDING THE OPT-OUT ALTERNATIVE 
 
For the past several years, state policymakers have been introduced to a new idea in workers’ 
compensation, known as “opt-out,” the “option,” or an “employer alternative.” “Opt out” gives 
employers a choice to purchase a traditional workers’ compensation policy or to develop an 
employer benefit plan to cover occupational injuries and illnesses.  
 
Workers’ compensation coverage is compulsory for the vast majority of employers in all states 
except Texas. Therefore, the introduction of an alternative coverage system, in the form of 
employer designed benefit plans, represents a significant development for US workers’ 
compensation systems. Implementation of these plans has the potential to impact thousands of 
employers and their employees. A desire to understand the consequences of opt-out on both 
employers and injured workers motivated the IAIABC to study the issue.  
 
Employee benefit plans for occupational injuries and illnesses were first implemented in the 
early 1990s 
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CAUSATION THRESHOLD 
 
Another area of consideration in evaluating the equality of the two 
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UNCERTAIN FUTURE  
 
Approximately sixty employers have chosen to opt-out in Oklahoma. Many employers who have 
employee benefit plans in Texas have purchased traditional workers’ compensation policies in 
Oklahoma, citing uncertainty in the face of court challenges.  
 
A March ruling by the Oklahoma Workers’ Compensation Commission ruled that two major 
sections of the opt-out law were unconstitutional, finding the law created two separate classes 
of workers, one under workers’ compensation and one under opt-out plans. An April E36A p r i l  E36     

oneone    
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ABOUT THE IAIABC 

Founded in 1914, the International Association of Industrial Accident Boards and 
Commissions is a not-for-profit association representing most of the government 
agencies charged with the administration of workers’ compensation systems throughout 
the United States, Canada, and other nations and territories, as well as other workers’ 
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All three state versions of opt-out come up with different answers to these questions: 

�x What part of workers' compensation law is the employer renouncing by opting out? 

�x What are the conditions, or regulatory requirements, that the state places on opt-out 
employers? 

�x What regulatory monitoring and enforcement system should govern opt-out benefit plan 
compliance? 
 

Complicating conclusions about opt-out is the shifting nature of opt-out legislation. Some parts 
of the law have already been declared unconstitutional in Oklahoma (further Oklahoma 
Supreme
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tightened. In the same bill that created these major cost reductions in workers' compensation, 
the legislature instituted the Oklahoma Employee Injury Benefit Act (commonly called the 
Oklahoma Option). The package of reforms in Oklahoma’s workers’ compensation system has 
had a dramatic  
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ERISA applies is uncertain) adds some regulatory requirements, which are reviewed in this 
section. The Oklahoma statute overlays on benefit plans a detailed appeal process that seems 
to ignore the ERISA preemption. We compare the dispute process within an opt-out benefit plan 
with the requirements found in the traditional Oklahoma workers' compensation system.  

SECTION 5 is a general discussion of the range of protections offered by ERISA to beneficiaries 
of employer plans covered by that law. It offers summary information about requirements for 
communication with beneficiaries, claim processing, and internal appeals. It does not cover 
regulations aimed at protecting plan assets and financial integrity, which are the biggest share 
of enforcement actions under ERISA.  

SECTION 6 discusses the state regulatory process. It reviews the duty of the Oklahoma 
insurance commissioner to qualify employers into opt-out and monitor their compliance with the 
requirements for opt-out employers. The three states in this study also establish guaranty funds 
to step in if an insurer or self-insured employer defaults on benefits payable to employees of an 
opt-out employer. The different guaranty techniques will be reviewed, including limitations on 
the benefits covered. As we shall show, opt-out employers and their agents face fewer 
regulatory mandates compared to workers' compensation. Disentanglement from the “huge 
bureaucracy in the name of protecting workers’ rights” is one of the selling points for opt-out.  

Finally, SECTION 7 comments on miscellaneous differences in opt-out versus traditional 
insurance: the potential impact on employers that remain in traditional insurance, the effect on 
workplace safety, HIPAA, the relative difficulty of measuring performance in opt-out programs, 
and potential constitutional challenges.  

Recognizing that the above topics may have varying degrees of interest to the reader, we 
provide summaries at the end of each section that highlight key findings.  

As the last introductory comment, this paper will not provide any conclusion about the 
desirability of opt-out, nor recommendations on a model opt-out law. Our interest here is only to 
provide objective information to highlight and discuss the major 
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 Oklahoma  South  Carolina  Tennessee * 

Benefit  
mandates  

Indemnity and medical must 
be at least comparable to 
workers’ compensation in 
amounts, limits, and 
durations; methods for 
determining wage, death 
beneficiaries and disability 
same as workers’ 
compensation. 
 
Considerable debate as to the 
degree to which the workers’ 
compensation statutory 
benefits must be followed in 
benefit plans 

Very specific 
enumeration of South 
Carolina benefits; 
covers many small 
details and requires that 
claims adjusters perform 
as they would in 
workers’ compensation. 

Medical benefits shall 
be at least 156 weeks 
with a $500,000 cap 
 
Temporary disability 
minimums like 
workers’ 
compensation law; 
minimum death 
benefits; TPD, PPD, 
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 Oklahoma  South  Carolina  Tennessee * 

ERISA  No explicit mention of ERISA; 
§85A-210 (compliance with 
federal law) states: “A 
qualified employer or its 
insurers or other payment 
sources shall be responsible 
for compliance with any 
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 Oklahoma  South  Carolina  Tennessee * 

Confidentiality  With minor exceptions, the 
information supplied by 
employers in connection with 
qualified employer status is 
confidential (see Sec 6).  

Has a confidentiality 
protection for employer 
information 

No mention 

 
* March amendments refer to amendments made in March 2015. 
 

 

SUMMARY OF SIMILARITIES AND DIFFERENCES IN
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Some of the greatest differences: 

�x South Carolina and Tennessee expressly require compliance will all ERISA 
requirements for the benefit plan; Oklahoma is more circumspect and says that the 
statute does not conflict with established federal law regarding benefit plans, but it does 
cite the ERISA section on courts for reviewing appeals.  

�x Only South Carolina and Tennessee declare that benefits are exempt from federal and 
state tax; Oklahoma is silent on this. 

�x Oklahoma alone specifies how internal plan reviews of appeals on benefit denial should 
be handled; it further declares that after the internal appeal, the outside appeal should 
be heard by the Oklahoma Workers’ Compensation Commission. 

�x Tennessee expressly allows employee tort actions against the employer (though with 
caps on recovery); at the same time Tennessee declares that benefits must be paid on a 
no-fault basis. 

�x Oklahoma and South Carolina establish the confidentiality of most information filed with 
the Insurance Department in connection with approving or maintaining qualified 
employer status; Tennessee and South Carolina both require reports to the legislature 
on the effectiveness of the opt-out system. 

�x Formulae for establishing financial security for self-insurers vary considerably; but in all 
give commissioners broad discretion to wave or modify the formula amount. 

�x South Carolina does not have a guaranty fund for self-funded qualified employers. 
 

Common features of workers’ compensation statutes in many states are absent in the three 
approaches to opt-out discussed here (note that some of these are requirements of ERISA 
plans): 

�x responsibility of prime contractor for workers’ compensation obligation of subcontractors 

�x time standards for promptness of payment of indemnity 

�x necessity of providing medical records to payer without release by patient, and scope of 
records that may be demanded 

�x reporting lapses/changes in insurance coverage to state compliance agent 

�x requirement to provide claim process information to claimant  

�x language assistance for non-English speakers 

�x prohibition of balance billing of non-covered medical treatment charges  

�x rules on employee choice of provider and referrals 

�x baring tort actions against fellow employees 

�x protection from discharge for filing a claim 
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SECTION 3: COMPARABILITY OF BENEFITS AND COVERAGE 

 
Prominent leaders in the opt-out movement often assert that C  THut

that 
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Opt-out proponents claim significant medical cost savings from their greater ability to manage 
medical care so as to provide the most effective and streamlined treatment. Of course, the truth 
of this depends on how skilled the plan owner and administrator are in managing medical care. 
 
Medical costs in workers' compensation have been rising rapidly for the past 20 years, and 
studies have identified significant patterns of relatively high cost in some states for certain 
medical treatments. One example is the relatively high rate of low back surgery in Oklahoma. 
Without careful study it is impossible to know what causes the anomalous rate of surgery, but it 
would appear that Oklahoma surgeons have been allowed to expose workers to surgery in 
situations that would not be allowed in other states. Unnecessary opioid use is another 
frequently cited problem in Oklahoma and elsewhere. Some of the causes in this treatment 
variation are poor decisions by 
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disallowing payment for a replacement of a prosthetic device). Clearly, at least some plans were 
designed to replicate workers' compensation coverage. For example, the AEI, Inc. (draft) benefit 
plan stated: “No provision of this Plan shall operate to exclude a benefit that would otherwise be 
payable under the Administrative Workers’ Compensation Act.”  
 
Proponents of opt-out see a day and night difference between opt-out and workers' 
compensation. This sharp distinction is puzzling. Good occupational medicine can be enjoyed 
within the traditional workers' compensation system by contracting with a high performing 
Certified Workplace Medical Plan (CWMP)8, as allowed by Oklahoma law. If the employer has 
contracte
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The opt-out advantage goes down slightly with each successive day of disability because the 
gain from paying benefits without a waiting period gets washed out by the average 
compensation for the entire disability period. Because of the tax free nature of workers' 
compensation tends to provide a higher net wage replacement, but this depends on the duration 
of TTD and terms of the benefit plan. The income tax free nature of workers' compensation 
gives that system an inherent advantage over taxable benefit plans. 
 
Out of the 51 plans reviewed,9 all but the following exceptions tried to conform their plans to the 
Oklahoma workers' compensation benefit for TTD. The exceptions were that 10 of the 51 paid 
TTD at greater than 70% of lost wage (ranging from 85 to 100 percent) and of these 10 there 
was no limit on wage shown. As for the duration of TTD, 4 out of 51 paid for more than the 
workers’ compensation limit of 104 weeks (120, 110, 126, and 110 weeks). 
 
In order to show that comparing benefits in the two systems is very much a mixed bag the 
following table picks out just two of the many variables that affect the comparative benefits—for 
TTD of varying durations. The first two columns deal with the marginal income tax bracket of the 
claimant; the next two deal with the plan’s percentage of wage replacement. The superiority or 
inferiority of opt-out benefits depends on many factors not shown here, so the qualitative color 
codes should only be regarded as approximate judgments.  
 
  

                                                 
9 The plans that were available came from a request to the Oklahoma Insurance Department made before the law 
was changed to make the plans confidential. Thus, they were plans on file as of late 2014.  
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Using Dillard’s filed plan as an example, following is a sample of limitations or exclusions that 
appear to be relatively strict compared to many workers' compensation laws: 
 

�x :



UNDERSTANDING THE OPT-OUT ALTERNATIVE TO WORKERS' COMPENSATION 

24 
©IAIABC 2016 

 

Some plans contain other rather peculiar and employer specific exclusions (e.g., pollen and 
mold exposure working for a nursery). We did not find explicit examples of the coverage being 
expanded beyond statutory workers’ compensation, although many plans have a small non-
occupational death benefit.15 
 
Also, a claim can be denied if it is not timely reported (typically “end of shift or within 24 hours of 
injury) or the written accident report is not submitted timely. It is not clear how strictly this is 
interpreted by claims administrators. How often do adjusters accept extenuating circumstances 
(which the plans term “good cause”)?  

For the worker whose injury falls outside the plan coverage the above exclusions amount to a 
complete wage loss; some of these putatively work related injuries would be compensated in 
workers’ compensation. These exclusions over and above worker’s compensation would 
probably affect only a very small percentage of claims, but they might include some serious 
disability situations. To the extent the opt-out employer uses extra stringent exclusions, or 
interprets standard workers' compensation exclusions in a strict way, the opt-out employer may 
be offering less benefits paid than through the traditional system. However, there is virtually no 
objective data to measure the rate of claim denials and the basis of the denials.  

On the other side of the spectrum, some plans are liberal on covered claims. AEI, Inc. (a drilling 
company) for example, treats occupational injury claims and non-occupational medical 
conditions for all employees through the same health benefit plan. They offer the usual health 
protections for occupational injuries (e.g., COBRA coverage and mental health benefits). As 
noted above, a few plans pay a much higher wage replacement than required by law. 
Employees with work injuries are fortunate to work for these employers. Workers' 
compensation, on the other hand, has much more uniformity across injured workers.  
  
As discussed earlier, the claim of comparability of benefits is partly true for covered injuries of 
short duration, or for longer durations if wages are above average, because Option plans do not 
cap benefits at the SAWW. It is not true for most other types of claims, primarily because most 
plans examined in this study pay 70% of lost wages (as in workers' compensation) but the 
benefit is probably taxable. 

 

 

 

 

 

 

                                                 
15 A $1,000 non-occupational death benefit has been added to the majority of plans, presumably to better support 
ERISA regulation of the plan. The gambit here is that this benefit shows the plan provides more than workers' 
compensation benefits. 



UNDERSTANDING THE OPT-OUT ALTERNATIVE TO WORKERS' COMPENSATION 

25 
©IAIABC 2016 

 

Thus, it is impossible to make broad, general statements about the comparability of opt-out 
benefit plans to workers' compensation applicable to all plans and all claimants. The following 
generalizations, however, seem safe:  
 

�x For perhaps the majority of plans, claimants with short durations of lost time (roughly 3-5 
days) will receive higher indemnity payments than they would under workers' 
compensation (because there is generally no waiting period). 
 

�x For all plans, the average wage replacement ratio of benefit plan to workers' 
compensation shrinks with each day of disability (because the waiting period loss in 
workers’ compensation is spread over more days).  
 

�x For roughly a quarter of the plans examined, claimants with wages substantially greater 
than the SAWW may be better off under opt-out regardless of the length of disability. 
 

It is worth noting that the Oklahoma Workers' Compensation Commission did not judge benefits 
to be equivalent in opt-out plans overall. They concluded:  
 

Although at first blush it appears that the Opt-Out Act requires that injured workers under 
an authorized benefit plan must be afforded benefits equal to or better to those under the 
administrative Workers' Compensation Act, this is decidedly not so. A closer look at the 
statutorily authorized plan n o ta u t h o r i z 2 8 3  0  7 o e r

A   is b e to be  to not not   160 TcEMC 
/P <</MCID 34c>>BDC 
.663 0.00()j
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To illustrate the degree of 
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higher claims cost. Thus, the strict requirements in opt-out plans for verbal reporting by the end 
of a work shift and complete written accident reports within 24 hours may be welcomed by 
adjusters, but a source of concern to workers.21 
  
The problem with immediate reporting is that a great many work injuries are not known 
recognized immediately after they occur. A common claim report goes something like this: “I 
was doing [some task in the job] at 



UNDERSTANDING THE OPT-OUT ALTERNATIVE TO WORKERS' COMPENSATION 

29 
©IAIABC 2016 

 

SECTION 4: PROCESS IN DISPUTED CLAIMS 
 
This section discusses the duties of the opt-out employer and rights of employee in the event 
that a claim for benefits is denied. It seeks to show the balance of control—employer, claimant 
or neutral—when comparing the dispute process in Oklahoma’s traditional workers’ 
compensation system and opt-out. The dispute process is broadly defined to include dispute 
resolution steps, such as providing early information to claimants and alternative dispute 
resolution. In making this comparison, there will be gaps (empty cells) in Table 4.1 for the 
Oklahoma Option. This is because many of the steps in the process are undefined by law, and 
can only be discovered through individual plan language and internal procedures.  

Since it comes up frequently in the context of alternative workers’ compensation systems, the 
term “due process” deserves further discussion. It has been defined as: 

A fundamental, constitutional guarantee that all legal proceedings will be fair and that 
one will be given notice of the proceedings and an opportunity to be heard before the 
government acts to take away one's life, liberty, or property. Also, a constitutional 
guarantee that a law shall not be unreasonable, arbitrary or capricious. (Free Dictionary 
by Farlex, at: http://legal-dictionary.thefreedictionary.com/due+process+of+law) 
 

Due process is one of the original constitutional issues that blocked the earliest workers’ 
compensation laws. Some state courts found that the early attempts to institute workers' 
compensation deprived employers of their due process of law in defending themselves against 
the payment of statutory benefits without any showing of fault on the part of the employer. The 
present Oklahoma context potentially involves a far different due process complaint, namely, the 
right of the worker to have a due process remedy for an injury alleged to be from work. 
Constitutional due process issues are treated in Section 7. Here we restrict our attention to the 
legal proceedings to determine if a benefit denial was fair and according to defined procedure 
and rules.  

“Fairness” of a hearing on a benefit denial has both subjective and objective elements. In one 
sense, fairness is subjective, a personal determination of the parties to the dispute. Public policy 
and courts define many objective requirements for fairness. One very commonly held standard 
of fairness is that the jurist/arbitrator should be impartial both in terms of conflicts of interest and 
conduct before the parties to the dispute. It is also widely held that compensation by, or financial 
interests with, one of the parties taints the impartiality of the decision maker. ERISA clearly 
recognizes these objective standards of fairness and impartiality. But, we have no way of 
knowing how opt-out beneficiaries would subjectively rate fairness of the dispute process.  

The complexity, duration, and costs of the dispute process are   impar-out  of 
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litigation costs are not well understood by those outside of plan administration. The fairness of 
the internal review is still a matter of debate.25  

One measure of the efficiency, though not necessarily the fairness, of the internal appeal 
process is the frequency with which they are appealed. As of this writing, Oklahoma Option 
plans have generated three appeal cases for the Oklahoma Workers' Compensation 
Commission. This seems to indicate that during this early experience with the opt-out plans, 
claimants do not often find it in their best interest to appeal the internal review decision to the 
Commission. This may be from a combination of factors, such as a low number of internal 
appeals, claimant unfamiliarity with the right to appeal, or the low chance of prevailing against 
the adverse benefit decision. The Commission can only reverse the benefit decision if the 
internal appeal record shows that the plan administrator or appeal committee acted outside the 
terms of the plan in an arbitrary fashion.  
 
Table 4.1 below offers a summary description of the elements of due process in Oklahoma 
under the two systems for providing occupational injury benefits.  

Table  4.1. Due Process and Communication Requirements  
 Oklahoma Option  Workers’ 

Compensation  
Comments  

Providing written 
information to 
parties to avoid 
unnecessary 
dispute  

Under ERISA the 
benefit plan, at least in 
summary, must be 
given to every 
employee; plans must 
always describe, at 
least in general terms, 
the claim denial and 
appeal process. 

“Guide to injured 
workers” distributed 
by the Workers’ 
Compensation 
Commission. 
 
“Understanding the 
Claims Process” from 
the Counselor 
Division. 
 
The above are 
available in English 
and Spanish.

,9 T..2
4ea4wn2t.24 2011.239 TTw pTw 0 -1.239 T.eTJ
-0.ep0411.06p-1.239 n2t.24 2011.239 TTw pTw 0 -1.239 T.0 - 
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SECTION 5: COMPARISON: ERISA TO WORKERS' COMPENSATION 
 
To date, the public policy debate over opt-out has centered on the equivalency of benefits under 
opt-out compared to traditional 
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Regulation  
Categor y 

Summary  of  ERISA Regulatory  
Requirements*  

Workers'  compensation  
protections**  

Level  of  
benefits^  

Complete discretion by employer, 
unless subject of collective 
bargaining; however, the Affordable 
Care Act may apply to certain health 
benefits. 

Benefit levels are defined in detail by 
statute and regulations; a huge body of 
case law has been developed to govern 
the application of the statute.  
 

Benefit  
eligibility^  

Complete employer discretion on 
conditions triggering benefits 

Some explicit statutory exclusions (such 
as parking lot injuries or intoxication), 
amplified by case law 

Filing  a claim  The SPD or claims procedure booklet 

o r



UNDERSTANDING THE OPT-OUT ALTERNATIVE TO WORKERS' COMPENSATION 

39 
©IAIABC 2016 

 



UNDERSTANDING THE OPT-OUT ALTERNATIVE TO WORKERS' COMPENSATION 



UNDERSTANDING THE OPT-OUT ALTERNATIVE TO WORKERS' COMPENSATION 

41 
©IAIABC 2016 

 

Regulation  
Categor y 

Summary  of  ERISA Regulatory  
Requirements*  

Workers'  compensation  
protections**  

Employee  
counseling/  
assistance  
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Regulation  
Categor y 

Summary  of  ERISA Regulatory  
Requirements*  
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UNDERSTANDING THE CLAIM PROCESS 
 
As a general principle, before workers can exercise their rights they must know what they are. 
Communicating rights is a challenge for both ERISA benefit plans and workers’ compensation 
because they can be confusing to the injured worker. In many respects workers’ compensation 
may be more difficult to comprehend in its entirety because there is such a large body of 
regulation and case law. Countervailing the volume of workers’ compensation law is its 
uniformity of application throughout a state. Thus, all attorneys, injured workers and their 
representatives can learn to operate under one set of rules. The various forms for reporting and 
processing a claim may be standardized along with instructions on how to obtain assistance. 
Co3
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The US DOL monitors compliance with federal standards on assisting non-English speakers 
with government mandated benefits. 

Of course, opt-out plan owners may be just as proactive in reaching out to employees covered 
by the plans. Consultants to opt-out plans represent that plans they work with are extremely 
proactive in communicating the steps of the claims process, 
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ERISA plaintiffs’ attorneys have had little success in persuading circuit courts to apply 
something akin to the Social Security Administration standard, which gives deference to the 
treating physician. In Black and Decker38, the Supreme Court found that a benefits plan 
administrator was not required under ERISA to give preference to the opinion of the treating 
physician (the "treating physician rule") for the purpose of a disability determination under an 
employee benefits plan under ERISA. It seems that under ERISA, there are two issues related 
to the credence of a doctor’s opinion: 1) on what is the doctor’s opinion based (usually a 
physical examination; an ongoing treating relationship with the patient strengthens credibility); 
and 2) whether the doctor’s direct or indirect compensation is affected by the opinions rendered.  

By comparison, in workers’ compensation the treating doctor is generally given deference, but 
this is colored by how the physician was selected. The party selecting the physician is thought 
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portraying a process very much in the control of the plan. Commenting on 
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SUMMARY  
 
The dispute process under workers’ compensation is clearly more uniform within a given state 
than under opt-out benefit plans. Injured workers in the workers’ compensation system 
throughout a state can expect the same process for filing and adjudicating claims, and this 
uniformity makes it easier to educate claimants and interested parties about how the system 
should operate. The workers’ compensation system in Oklahoma and elsewhere appears to use 
considerable effort to counsel and assist claimants with questions. Providing credible and 
understandable advice early in the process can forestall formal disputes. The mediation process 
offers a quick and relatively low cost opportunity for resolving some disputes outside of a formal 
appeal. If all else fails and a formal dispute is filed with the Oklahoma Workers’ Compensation 
Commission, the hearing before a workers’ compensation ALJ is free of any hint of conflict of 
interest and is conducted with a de novo hearing (the ALJ takes testimony from both sides and 
can order new medical evidence from a provider selected by the judge). ALJs are allowed to 
hold pre-hearing conferences in which they can advise unrepresented workers on the process 
and try to facilitate settlement discussion. 

It is impossible to generalize about the quality of communication, claims handling, and dispute 
resolution offered by opt-out employers.43 All we have is anecdotal evidence amidst a diversity 
of plans. Opt-out plans have considerable flexibility in designing and administering their claims 
process and dispute resolution. ERISA lays out only general process requirements, e.g., time to 
make a claim decision and time allowed for internal appeal of benefit denial. The key task for 
the ERISA plan owner is to clearly define the benefits and claims process.  

The internal appeal process seems to be extraordinarily efficient in terms of its speed and low 
cost to the employer. If denials are within the express intent of the plan and in harmony with 
internal guides and tools, the benefit denials are likely to be sustained in a court appeal. Despite 
the efficiency of the dispute resolution process the employer’s control over the medical evidence 
through selection of providers and the selection allows for the possibility that internal appeals 
will fall short of the common standards for impartiality found in most state workers’ 
compensation systems.  

In evaluating legislation to authorize opt-out, lawmakers might want to set standards for the 
fairness and efficiency of dispute resolution and weigh the importance of uniformity of process 
across all workers within a state. 
 

  

                                                 
43 Bill Minick has extolled the clarity of information given to plan participants, and given in “a language they can 
understand.” ERISA only requires that a summary plan be given to beneficiaries and that language assistance be 
given if the

43 7(an)]TJ
0 Tc 0 Tw0 Tc 0 Tw 2p
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SECTION 6: REGULATION OF OPT-
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qualifications of self-insured employers and the adequacy of their security deposits. We 
comment 
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are nevertheless allowed (e.g., claims that are timely reported after a disease is first diagnosed 
within any statute of limitations) would be covered by the guaranty fund as policy claim. Would 
the rules of the special opt-out funds similarly respond to claims after employment had ended? 

All three states create an assessment obligation to fund the respective guaranty funds. This is 
like the method for funding guaranty funds for traditional workers' compensation. Yet, for the 
state to levy a tax on a self-insured ERISA plan would seemingly be an unprecedented tax on a 
federally regulated plan. The enforceability of this requirement has been called into question by 
two insurance trade associations.45 It seems ripe for a court challenge.  
 
 

DISCLOSURE 
 
The only publicly available information about individual qualified employers is governed by 85A-
202(C): 

The Commissioner shall maintain a list on its official website accessible by the public of 
all qualified employers and the date and time such exemption became effective. 

The Oklahoma statute prohibits the disclosure of information received from qualified employers. 
85A-203(F) requires: 

Information submitted to the Commissioner as part of the application for approval as a 
qualified employer, to confirm eligibility for continuing status as a qualified employer, or 
as otherwise required by the Oklahoma Employee Injury Benefit Act may not be made 
public by the Commissioner or by an agent or employee of the Commissioner ‘without 
the written consent of the applicant, except… [naming be
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There do not appear to have been any insolvencies among opt-out employers in Oklahoma. 
However, the program remains relatively new, and the set of qualified employers has yet to 
weather a severe recession, which would be a more rigorous test of employer screening and the 
adequacy of security. 

Some issues worth considering by other states interested in regulating the opt-out system would 
be to: 

• Obtain clear legal basis for regulating against insolvencies in the face of federal ERISA 
preemption; 

• Require reporting each year on the number of covered employees, the number of 
accepted and denied claims, and the average medical and indemnity benefits paid; 

• Establish rigorous criteria for setting financial security that considers the magnitude and 
potential variability of ultimate claims obligations of an employer; review and update 
these requirements at least annually for each qualified employer; 

• Report on the insolvencies of opt-out employers and how successfully benefit payments 
were maintained; and 

�x Publish performance data on opt-out employers that can be used to evaluate the 
effectiveness of this option relative to workers' compensation. 
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SECTION 7: OTHER ISSUES 
 
This section reviews other assorted issues that help in our understanding of opt-out.  
 
 

INSURANCE48 
 
Opt-out employers would almost always purchase insurance for at least some degree of 
protection. The opt-out employer faces the risk of claims against the plan which may be much 
bigger than expected based on recent loss history. The insurance protection could be very 
broad and cover almost all of their claims, or it could be only for excess losses over a large self-
insured retention level.49 The insurance protection they choose would be a function of their 
willingness to fund different levels of risk would tj
-0.002 Tc 0.0002 Tc 83 0 Td
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coverage to all benefits legally required. Insurers have their own plan templates which the 
insurer can modify to suit their needs. The cost of the insurance depends on the “richness” of 
benefits selected by the employer. For example, one employer might elect to pay TTD on the 
first day of disability and replace 85% of lost wages, while another employer might stick as 
closely as possible  o the  
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Oklahoma (and probably most other states), so their policyholders would not have protection 
should such an insurer become insolvent.  
 
In summary, there is a robust insurance market for opt-out plans. A large fraction of employers 
“fully” insure their plan liabilities (availing themselves of the $25,000 SIR safe harbor). The 
Insurance Department should be requiring adequate security for plans with SIRs larger than the 
safe harbor limit and monitoring changes in loss exposure. The guaranty funds set up for opt-
out employers provide an additional line of protection against financial impairment of either a 
self-insured or insured employer. 
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EFFECTS OF OPT-OUT ON INSURED EMPLOYERS  
 
Following are some of the early trends in the types of employers choosing to opt-out in 
Oklahoma: 

�x Construction companies and utilities are so far not opting-out in Oklahoma. They make 
up a larger portion of self-insured employers, which demonstrates their willingness to 
manage claims or retain risk.  

�x National retail establishments probably employ the largest single block of employees 
covered by opt-out plans. 

�x Health care providers, especially nursing homes, are heavily represented in opt-out 
relative to their share of self-
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What’s happened is the vast majority of workers covered by injury benefit plans are 
eligible for higher levels of wage replacement benefits than they would receive in 
workers’ compensation. 
 

More recently,
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Even if all of these were well developed it would be only a partial picture in evaluating opt-out 
from the employee’s perspective. To get at whether workers are better off within the opt-out 
system you would need to survey of employees of firms in both systems. The survey would 
ideally cover such things as: 

�x How would you rate the claims reporting process? 

�x Was your claims adjuster fair and helpful in processing your claim? 

�x Was your wage indemnity payment prompt? 

�x Did you think your choice of medical provider was adequate for your needs? 

�x Do you think you needed more treatment than the adjuster would allow? 

�x Did you get proper referrals to specialists as needed? 

�x Were you given a settlement and was it voluntary? 

�x If you had an appeal of your55claim denial, was the process fair? 

 
Absent direct evidence from opinion surveys, focus groups, or other systematic methods of 
gathering opinions of a sample of workers, any generalized statements about worker likes and 
dislikes are anecdotal and speculative. 

The above type of performance evaluation is a tall order. But, absent good research the debate 
about opt-out will continue to generate more heat than light. 
 
 

HIPAA 
 
Does the Health Insurance Portability and Accountability Act (HIPAA) apply to opt-out plans? 
Among other objectives, this law provides data privacy and security provisions for safeguarding 
medical information. The HIPAA Privacy Rule does not apply to “entities that are either workers’ 
compensation insurers, workers’ compensation administrative agencies, or employers, except to 
the extent they may otherwise be covered entities.” 

 

 

 

 

 

                                                 
55 It should be noted that the bills for both South Carolina and Tennessee commendably require the insurance 
department to report to the legislature on the effectiveness of opt-out. The Texas Department of Insurance does an 
admirable job of periodically reporting on non-subscription, including detailed information about the types of 
employers opting-out, reasons for opting-out, and benefits offered by non-subscribing employers (see bibliography). 
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SECTION 8: OVERALL CONCLUSIONS 
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unreasonable restrictions on coverage. In other plans, employers pay the minimum statutory 
benefits and are laden with restrictions and exclusions far more stringent than workers' 
compensation. Thus, one can rightly paint some opt-out employers as being very protective of 
their employees’ interests, but other plans seem to contain many conditions and exclusions as 
part of their cost containment strategy. The Oklahoma system allows both scenarios.  

Criticism of opt-out plans is stoked by some rather harsh wording in most benefit plans. The 
plain language of some plans gives the plan administrator every opportunity to exercise 
discretion in denying a claim or limiting the duration of benefits. It is possible to imagine that the 
plan allows the administrator to use hand-picked medical opinion to declare an injured worker 
healed and terminating further medical care and TTD. Against this proponents-- with 
considerable passion-- 
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ERISA RESOURCES 
 
Copy of recent ERISA rule on claims 
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