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the model while other states have adopted at least portions 
of the model in their statutes.3 

The model imposes at least eight specific restrictions on how 
insurers use credit information in underwriting or rating 
risks. For example, the model prohibits insurers from using 
an insurance score that is calculated using income, gender, 
address, zip code, race, ethnicity, religion, marital status, or 
an individual’s nationality. 

The model also prohibits an insurer from denying, canceling 
or non-renewing a personal insurance policy solely on 
the basis of credit information. An insurer cannot deny 
insurance coverage solely on the grounds that the consumer 
does not have a credit account. Significantly, given the 
state of the economy, the model allows for exceptions for 
extraordinary life events that may affect a consumer’s credit 
rating.

One provision in the model outlines a process for insurers 
to follow if they raise a policyholder’s premium or decline 
to renew coverage based on credit information. Other 
provisions lay out procedures that a consumer can follow 
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“Disparate impact” is a legal term that refers to situations in which a policy or practice has the effect of disproportionately 
harming or excluding members of a group defined by race, ethnicity, disability, or gender—even though the challenged 
practice makes no reference to these characteristics and even though the resulting adverse group impact was unintentional. 

Disparate treatment, on the other hand, refers to situations in which a decision-maker intentionally discriminates against 
people because of their race, ethnicity, disability, or gender. Intentional discrimination based on such characteristics is what 
most people think of when they hear the term unfair discrimination, and it is generally illegal under federal and state law. 

Credit-based insurance scoring does not involve disparate treatment of customers based on race, ethnicity, income, or any 
other legally prohibited characteristic. To the contrary, insurers apply the same credit standards to all consumers—in other 
words, insurance scoring is a means of affording equal treatment in the underwriting process to all individuals regardless of 
race, ethnicity, or income. Policymakers should consider which form of discrimination is truly unfair—disparate impact on 
groups or disparate treatment of individuals. 

Even if one is inclined to accept the notion that disparate impact somehow equates to unfair discrimination, it is important 
to note that as used in the courts, a showing of disparate impact serves only to establish a rebuttable presumption that 
illegal discrimination has occurred. Moreover, courts have generally confined use of the disparate impact theory to cases 
involving allegations of employment discrimination. In employment cases, defendants may rebut the presumption of unfair 
discrimination by demonstrating that the practice having a disparate impact is justified by “business necessity.” 

In the few instances where disparate impact analysis has been applied to settings similar to insurance underwriting and 
pricing—e.g., mortgage lending and the granting of credit—the courts have upheld challenged practices where defendants 
have shown a “legitimate business justification” for the practice. 

Because of its proven validity as an underwriting variable, it is undeniable that insurers have a legitimate business justification 
for using credit-based insurance scores.

Furthermore, insurer use of insurance scores is subject to the protections of the Fair Credit Reporting Act, federal and state 
anti-discrimination laws, and state insurance rating laws. These laws prohibit insurers from discriminating on the basis of 
race, religion, or national origin and include strong penalties for any violations.

Another popular misconception is that an individual’s insurance score will be affected if too many requests are made to 
examine the individual’s credit information.  This is not an issue in states that have adopted the NCOIL model, as it expressly 
prohibits insurers from treating as a negative factor credit inquiries not initiated by the consumer or inquiries requested by 
consumers to examine their own credit information.

Research and Reports on Credit-Based Insurance Scoring
Since 1999, at least a dozen studies have examined credit-based insurance scoring. They have tended to fall into two broad 
categories: those studies that have looked at the predictability of insurance scores on loss performance or insurance risk and 
those that have examined the impact of insurance scoring on consumers, especially minority or low-income populations. 

Among the studies worth noting are three that employed multivariate analysis techniques. In 2003, EPIC Actuaries, in the 
largest and most comprehensive study ever undertaken at the time, found that a consumer’s credit-based insurance score is 
directly connected to that consumers’ propensity for auto insurance loss. Even more significant, the EPIC study found that 
insurance scores are consistently among the most important rating variables used by insurers. The EPIC study looked at 2.7 
million automobile insurance policies and found that the propensity for loss decreased as the insurance score increased.4 

In 2005, the Texas Department of Insurance (TDI) completed an exhaustive study based on data obtained from six leading 
insurers for approximately two million automobile and homeowners’ policies. The TDI report concluded that “for both 
personal auto liability and homeowners, credit score was related to claim experience even after considering other commonly 
used rating variables. This means that credit score provides insurers with additional predictive information distinct from other 
rating variables. By using credit scores, insurers can better classify and rate risks based on differences in claims experience.”5 
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In July 2007, the Federal Trade Commission (FTC) released a study that reached conclusions virtually identical to those of the 
TDI report. It also found that when credit-based insurance scoring is used, 59 percent of consumers pay less for insurance.6

In 2005, the Arkansas Department of Insurance began an annual survey of the effect of the state’s insurance scoring law, 
which is based on the NCOIL model, on insurance consumers.7 Similar to the results of the 2005 and 2006 surveys, the 2007 
survey concluded that of 3,026,092 personal lines policies written or renewed in that year, 32 percent of customers received a 
discount, 9 percent received an increase, and the remaining 59 percent of consumers saw a neutral impact due to insurer use 
of insurance scores. In other words, 91 percent of personal lines customers either received a discount for credit or it had no 
impact on premium. For policies where credit played some role in determining the final premium, those receiving a decrease 
outnumbered those receiving an increase by a ratio of 3.44 to 1.

Conclusion
Effective underwriting allows insurers to operate profitably and to compete in the marketplace. Likewise, appropriate 
underwriting ensures that consumers benefit by not subsidizing other policyholders who pose worse insurance risks, resulting 
in unfair cross-subsidization among risk classes. 

Banning or limiting the use of any valid underwriting or rating factor that is known to be predictive of insurance losses leads 
to decreased coverage availability and higher insurance prices. A legislator or regulator considering a prohibition on the use of 
credit-based insurance scoring should be prepared to explain to constituents, including those of every ethnic background and 
income level, why he or she decided they should pay more for insurance. 

Experience has shown time and again how limitations on insurers’ use of proven risk factors such as geography and age of 
driver have destroyed competitive markets and increased prices. A ban on the use of credit-based insurance scores would be 
counterproductive and would harm, rather than benefit, consumers.

Endnotes
1The National Association of Mutual Insurance Companies has compiled a chart showing the actions taken in 
various states with regard to credit-based insurance scoring. The chart can be found at www.namic.org/compliance/
CreditBasedInsuranceScoring.pdf

2The Fair Isaac website (www.fairisaac.com/ficx/) provides an excellent explanation of how credit risk and credit-based 
insurance scoring models work.

3A copy of the NCOIL Model Act Regarding Use of Credit Information in Personal Insurance can be ordered at the NCOIL 
website (www.ncoil.org/).

4Michael J. Miller and Richard A. Smith, “The Relationship of Credit-Based Insurance Scores to Private Passenger Automobile 
Insurance Loss Propensity: An Actuarial Study (June 2003). www.ask-epic.com/Publications/Relationship%20of%20
Credit%20Scores_062003.pdf

5 “Supplemental Report to the 79th Legislature: Use of Credit Information by Insurers in Texas: The Multivariate Analysis,” 
Texas Department of Insurance (Jan. 31, 2005), p. 2. (Emphasis added.)

6Federal Trade Commission, “Credit-Based Insurance Scores: Impacts on Consumers of Automobile Insurance,” (July 2007).
www.ftc.gov/os/2007/07/P044804FACTA_Report_Credit-Based_Insurance_Scores.pdf

7Information about the annual credit-scoring reports can be obtained by accessing the Arkansas Insurance Department 

website at: http://insurance.arkansas.gov/
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GHVWUR\V�WKH�ODZ¶V�FUHGLELOLW\�DQG�VHUYHV�WR�FUHDWH�D�KRGJHSRGJH�RI�UHJXODWRU\�

HQYLURQPHQWV�WKDW�LPSHGH�WKH�DELOLW\�RI�PXOWL�VWDWH�LQVXUHUV�WR�RSHUDWH�HI¿FLHQWO\�

DFURVV�WKH�FRXQWU\�

%� State laws permit the classification of risk and the pricing of insurance according 

to the risk accepted by the insurer, while prohibiting the related collection and 

use of data about factors such as income, race, ethnicity, religion, culture, color, 

age, disability, or sex.��7KHVH�SUDFWLFHV�DUH�KHDYLO\�UHJXODWHG�E\�VWDWH�GHSDUWPHQWV�

RI�LQVXUDQFH�WR�DVVXUH�VROYHQF\�LQ�DGGLWLRQ�WR�IDLU�DQG�DFWXDULDOO\�VRXQG�EHQH¿WV�IRU�

LQVXUDQFH�FRQVXPHUV��

3HUKDSV�WKH�WZR�PRVW�FRPSHOOLQJ�UHDVRQV�IRU�FDXWLRQ�DUH�WKH�PRVW�VWUDLJKWIRUZDUG�

%� The majority of consumers benefit by paying less for insurance because of the 

positive impact of their credit-based insurance score.�$OO�UHVHDUFK�LQGLFDWHV�WKDW�

LQ�WHUPV�RI�VKHHU�QXPEHUV��FRQVXPHUV�EHQH¿W�IURP�WKH�XVH�RI�FUHGLW�EDVHG�LQVXUDQFH�

VFRULQJ��6RPH�FRPSDQLHV�KDYH�UHYHDOHG�WKDW�DV�PDQ\�DV�WZR�WKLUGV�RI�WKHLU�FXVWRPHUV�

UHDOL]H�D�ORZHU�UDWH�WKDQ�WKH\�RWKHUZLVH�ZRXOG�

%� Credit-based insurance scoring allows companies to write more business��7KH�

DELOLW\�WR�PRUH�DFFXUDWHO\�SUHGLFW�WKH�ULVN�RI�ORVV�DOORZV�LQVXUHUV�WR�DFWXDOO\�LQVXUH�

PRUH�FRQVXPHUV��$GGLWLRQDOO\��HYLGHQFH�VXJJHVWV�WKDW�FUHGLW�EDVHG�LQVXUDQFH�VFRULQJ�

DOORZV�FRPSDQLHV�WR�LGHQWLI\�QHZ�FXVWRPHUV�WKDW�PLJKW�QRW�KDYH�EHHQ�LGHQWL¿HG�XVLQJ�

WUDGLWLRQDO�XQGHUZULWLQJ�WRROV��&KRLFHV�IRU�FRQVXPHUV�LQFUHDVH��ZKLFK�JHQHUDOO\�KDV�D�

SRVLWLYH�LQÀXHQFH�RQ�SULFH�

This paper seeks to inform the unfolding debate over disparate impact and insurance scoring by 

drawing upon the collective wisdom of courts and socio-legal scholars – wisdom gained from 

America’s 30-plus years of experimentation with the disparate impact theory of discrimination. 

The paper places the current controversy over credit-based insurance scoring in historical 

context, tracing the development of the disparate impact doctrine in Title VII employment 

discrimination law during the 1970s and ‘80s. It then examines judicial attempts to apply 

the doctrine to housing and lending discrimination claims, and assesses several theoretical 

justifications for the disparate impact approach to antidiscrimination law. Finally, the paper 

offers a critical analysis of current attempts to apply the disparate impact theory to credit-based 

insurance scoring, exposing the theory’s inherent flaws and highlighting the special difficulties 

that arise when the theory is applied to situations other than employment discrimination 

litigation.
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7ZR�UHFHQW�VWXGLHV�DUH�HVSHFLDOO\�LPSUHVVLYH��

%� $�0DUFK������VWXG\�E\�WKH�%XUHDX�RI�%XVLQHVV�5HVHDUFK�DW�WKH�8QLYHUVLW\�RI�7H[DV�

DW�$XVWLQ��XVLQJ�D�UDQGRP�VDPSOH�RI���������7H[DV�DXWR�LQVXUDQFH�SROLFLHV��IRXQG�DQ�

LQYHUVH�UHODWLRQVKLS�EHWZHHQ�FUHGLW�EDVHG�LQVXUDQFH�VFRUHV�DQG�WKH�SROLF\�ORVV�UDWLR�

�L�H���KLJKHU�FUHGLW�VFRUHV�WHQG�WR�SURGXFH�ORZHU�ORVV�UDWLRV����

%� $�-XQH������VWXG\�SXEOLVKHG�E\�(3,&�$FWXDULHV�//&�H[DPLQHG�WKH�UHODWLRQVKLS�

EHWZHHQ�FUHGLW�EDVHG�LQVXUDQFH�VFRUHV�DQG�WKH�SURSHQVLW\�IRU�ORVV�LQ�SULYDWH�

SDVVHQJHU�DXWRPRELOH�LQVXUDQFH��7KLV�VWXG\�GUHZ�XSRQ�D�VDPSOH�RI�QHDUO\�����PLOOLRQ�

DXWRPRELOHV�QDWLRQZLGH��E\�IDU�WKH�ODUJHVW�VDPSOH�IRU�DQ\�FRPSOHWHG�FUHGLW�EDVHG�

LQVXUDQFH�VFRULQJ�DQDO\VLV��7KH�UHVXOWV�VKRZHG�WKDW�WKH�SUREDELOLW\�RI�ORVV�GHFOLQHG�

DV�FUHGLW�VFRUHV�LPSURYHG��DQG�WKDW�WKLV�UHODWLRQVKLS�LV�JHQHUDOO\�HYLGHQW�DFURVV�DOO����

VWDWHV��7R�H[SORUH�WKH�SRVVLELOLW\�WKDW�FUHGLW�EDVHG�LQVXUDQFH�VFRUHV�DUH�VLPSO\�SUR[LHV�

IRU�RWKHU�ULVN�IDFWRUV��DV�VRPH�FULWLFV�FRQWHQG���WKH�VWXG\�H[DPLQHG�FUHGLW�VFRUHV�ERWK�

LQ�LVRODWLRQ�DQG�DV�RQH�LWHP�LQ�D�PXOWLYDULDWH�DQDO\VLV�FRQWDLQLQJ�RWKHU�IUHTXHQWO\�

XVHG�DXWR�LQVXUDQFH�XQGHUZULWLQJ�IDFWRUV��VXFK�DV�PRGHO�\HDU��DJH��JHQGHU��DQG�SROLF\�

OLPLWV��7KH�PXOWLYDULDWH�DQDO\VLV�UHYHDOHG�WKDW�FUHGLW�VFRUHV�ZHUH�DPRQJ�WKH�WKUHH�

PRVW�DFFXUDWH�SUHGLFWRUV�RI�ORVV�LQ�DOO�PDMRU�FRYHUDJH�VHJPHQWV��LQFOXGLQJ�ERGLO\�

LQMXU\��SK\VLFDO�GDPDJH�DQG�FROOLVLRQ��

The Particular Misapplication of “Disparate Impact” to Insurance Regulation

$V�GH¿QHG�E\�WKH�FRXUWV�LQ�LWV�QDUURZ�DSSOLFDWLRQ��WKH�GLVSDUDWH�LPSDFW�WKHRU\�RI�GLVFULPLQDWLRQ�

KROGV�WKDW�D�VWDQGDUG�RU�SUDFWLFH�LV�SUHVXPSWLYHO\�LOOHJDO�LI�LW�KDV�WKH�HIIHFW�RI�GLVSURSRUWLRQDWHO\�

KDUPLQJ�PHPEHUV�RI�D�JURXS�GH¿QHG�E\�UDFH��HWKQLFLW\��RU�VH[�±�HYHQ�WKRXJK�WKH�FKDOOHQJHG�

SUDFWLFH�PDNHV�QR�UHIHUHQFH�WR�UDFH�RU�HWKQLFLW\�DQG�HYHQ�WKRXJK�WKH�UHVXOWLQJ�DGYHUVH�LPSDFW�WR�

WKH�JURXS�ZDV�XQLQWHQWLRQDO��$OWKRXJK�WKLV�SUHVXPSWLRQ�H[LVWV��VR�GRHV�WKH�RSSRUWXQLW\�IRU�LW�WR�

EH�UHEXWWHG�

3URVSHFWLYHO\�DSSOLHG�WR�WKH�EXVLQHVV�RI�LQVXUDQFH�E\�FULWLFV�RI�FUHGLW�EDVHG�LQVXUDQFH�VFRULQJ��

WKH�WKHRU\�DVVXPHV�WKDW�WR�EH�³IDLU�´�XQGHUZULWLQJ�DQG�UDWLQJ�FULWHULD�PXVW�QRW�DIIHFW�GLIIHUHQW�

GHPRJUDSKLF�JURXSV�GLIIHUHQWO\��:LWK�UHVSHFW�WR�FUHGLW�EDVHG�LQVXUDQFH�VFRULQJ��WKRVH�DVVHUWLQJ�

WKH�GLVSDUDWH�LPSDFW�DUJXPHQW�VXJJHVW�WKDW�EHFDXVH�LWV�HIIHFW�RQ�GHVLJQDWHG�UDFLDO�DQG�LQFRPH�

��%UXFH�.HOOLVRQ��3DWULFN�%URFNHWW��6HRQ�+L�6KLQ��DQG�6KLKRQJ�/L��³$�6WDWLVWLFDO�$QDO\VLV�RI�WKH�5HODWLRQVKLS�
%HWZHHQ�&UHGLW�+LVWRU\�DQG�,QVXUDQFH�/RVVHV�´�%XUHDX�RI�%XVLQHVV�5HVHDUFK��0F&RPEV�6FKRRO�RI�%XVLQHVV��
8QLYHUVLW\�RI�7H[DV�DW�$XVWLQ��0DUFK�������
��0LFKDHO�-��0LOOHU�DQG�5LFKDUG�$��6PLWK��³7KH�5HODWLRQVKLS�RI�&UHGLW�%DVHG�,QVXUDQFH�6FRUHV�WR�3ULYDWH�3DVVHQJHU�
$XWRPRELOH�,QVXUDQFH�/RVV�3URSHQVLW\�´�(3,&�$FWXDULHV��//&��-XQH�������





�� ��

�7R�WDNH�EXW�D�IHZ�UHFHQW�H[DPSOHV��

%� $�VWDWH�OHJLVODWRU�LQ�&RQQHFWLFXW��ZKLOH�DFNQRZOHGJLQJ�WKH�DFWXDULDO�YDOLGLW\�RI�FUHGLW�

EDVHG�LQVXUDQFH�VFRUHV��GHFODUHG��³,I�WKH\¶UH�GLVFULPLQDWRU\�WR�D�SURWHFWHG�FODVV��\RX�

VWLOO�VKRXOGQ¶W�XVH�WKHP�´���

%� 6SHDNLQJ�EHIRUH�D�JDWKHULQJ�RI�WKH�3URIHVVLRQDO�,QGHSHQGHQW�,QVXUDQFH�$JHQWV�RI�

,OOLQRLV��DQ�DJHQF\�PDQDJHPHQW�FRQVXOWDQW�GLVPLVVHG�FUHGLW�EDVHG�LQVXUDQFH�VFRULQJ�

DV�³D�WKLQO\�YHLOHG�IRUP�RI�UHGOLQLQJ�´���

%� $�UHSUHVHQWDWLYH�RI�&RQVXPHUV�8QLRQ�WHVWL¿HG�EHIRUH�ODZPDNHUV�LQ�7H[DV�WKDW�WKHUH�

LV�³FOHDUO\�DQ�LPSDFW�RQ�ORZ�LQFRPH�SHRSOH�DQG�PLQRULWLHV�´�,QVXUDQFH�FRPSDQLHV��

KH�GHFODUHG��³6KRXOG�EH�UHTXLUHG�WR�GHPRQVWUDWH�WKDW�WKH�IDFWRUV�WKH\�DUH�XVLQJ�GRQ¶W�

KDYH�D�QHJDWLYH�LPSDFW�RQ�FRQVXPHUV�DQG�GRQ¶W�XQIDLUO\�GLVFULPLQDWH�DJDLQVW�FHUWDLQ�

JURXSV�´���

%� $FFRUGLQJ�WR�DQRWKHU�LQVXUDQFH�LQGXVWU\�FULWLF��³,QVXUDQFH�FUHGLW�VFRULQJ�YHU\�OLNHO\�

KDV�D�GLVSURSRUWLRQDWH�LPSDFW�E\�UDFH�DQG�LQFRPH�´�+H�DGGHG��³,�KDYH�SHUVRQDOO\�

WHVWL¿HG�EHIRUH�VWDWH�OHJLVODWXUHV�DQG�LQVXUDQFH�FRPPLVVLRQHUV�LQ�PDQ\�VWDWHV��DQG�WKH�

LVVXH�RI�ZKHWKHU�FUHGLW�VFRULQJ�KDV�D�GLVSURSRUWLRQDWH�LPSDFW�«�KDV�DULVHQ�LQ�HDFK�

VWDWH�´��

$�UHFHQW�VWXG\�WKDW�SXUSRUWV�WR�H[SORUH�WKH�UHODWLRQVKLS�EHWZHHQ�FUHGLW�EDVHG�LQVXUDQFH�VFRUHV�

DQG�HWKQLFLW\�LV�KLJKO\�SUREOHPDWLF��,Q�-DQXDU\�������WKH�0LVVRXUL�'HSDUWPHQW�RI�,QVXUDQFH�

LVVXHG�D�UHSRUW�EDVHG�RQ�D�VWDWLVWLFDO�DQDO\VLV�RI�DYHUDJH�FUHGLW�VFRUHV�LQ�³KLJK�PLQRULW\´�DQG�

³ORZ�PLQRULW\´�=,3�FRGHV�ZLWKLQ�WKH�VWDWH�RI�0LVVRXUL��

8VLQJ�D�VHULHV�RI�DJJUHJDWH�UHJUHVVLRQ�PRGHOV��WKH�UHSRUW¶V�DXWKRU�FODLPHG�WR�¿QG�D�³VXEVWDQWLDO�

FRUUHODWLRQ�EHWZHHQ�PLQRULW\�FRQFHQWUDWLRQ�DQG�FUHGLW�VFRUH��HYHQ�FRQWUROOLQJ�IRU�D�ZLGH�YDULHW\�

RI�RWKHU�VRFLRHFRQRPLF�FKDUDFWHULVWLFV�´�+H�FRQFOXGHG��³,QGLYLGXDOV�WKDW�UHVLGH�LQ�DUHDV�ZLWK�

ODUJH�PLQRULW\�FRQFHQWUDWLRQV�WHQG�WR�KDYH�VLJQL¿FDQWO\�ZRUVH�FUHGLW�VFRUHV�WKDQ�WKRVH�WKDW�UHVLGH�

HOVHZKHUH�´���

���5HS��$UW�)HOWPDQ��TXRWHG�LQ�'LDQH�/HYLFN��³%DG�&UHGLW�'ULYHV�8S�,QVXUDQFH�&RVWV�´�Hartford Courant��0D\����
������S��$�
���.HYLQ�%��2¶5HLOO\��³$JHQWV�0XVW�:DWFK�IRU�3RVVLEOH�'LVFULPLQDWLRQ��$JHQW�6D\V�´�Insurance Journal��0DUFK�����
�����
���&RPPHQWV�RI�5RE�6FKQHLGHU��TXRWHG�LQ�7HUUHQFH�6WXW]��³,QVXUHUV¶�FUHGLW�VFRULQJ�EODVWHG�´�Dallas Morning News��
$XJXVW����������
���&RPPHQWV�RI�%LUQ\�%LUQEDXP��TXRWHG�LQ�0LFKDHO�+D��³&UHGLW�6FRULQJ�'HEDWHG�$W�1$,&�0HHWLQJ�´�National 
Underwriter��0DUFK�����������S�����
���%UHQW�.DEOHU��³,QVXUDQFH�%DVHG�&UHGLW�6FRUHV��,PSDFW�RQ�0LQRULW\�DQG�/RZ�,QFRPH�3RSXODWLRQV�LQ�0LVVRXUL�´�
0LVVRXUL�'HSDUWPHQW�RI�,QVXUDQFH��-DQXDU\�������S�����
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��� 0RYHV�FORVHU�WR�D�RQH�VL]H�¿WV�DOO�DSSURDFK�LQ�GLUHFW�FRQÀLFW�ZLWK�ULVN�FODVVL¿FDWLRQ�

VWDQGDUGV�

8QGHU�WKH�ODZ��LI�D�UDWH�FDQ�EH�VXSSRUWHG�E\�DFWXDULDO�PHDVXUHPHQW��LW�FDQQRW�EH�XQIDLUO\�

GLVFULPLQDWRU\��7R�PDNH�DQ�HYHQ�¿QHU�SRLQW��E\�GLVUHJDUGLQJ�WKH�SUHGLFWLYH�YDOXH�RI�D�YDOLG�

IDFWRU��LQVXUHUV�LJQRUH�DFWXDULDO�VFLHQFH��ULVNLQJ�YLRODWLRQ�RI�VWDWH�SURKLELWLRQV�DJDLQVW�³XQIDLUO\�

GLVFULPLQDWRU\´�LQVXUDQFH�UDWHV��)URP�WKLV�VWDQGSRLQW�DORQH��EDQQLQJ�WKH�XVH�RI�FUHGLW�EDVHG�

LQVXUDQFH�VFRULQJ�UXQV�FRXQWHU�WR�\HDUV�RI�SXEOLF�SROLF\�GHVLJQHG�WR�SURWHFW�DQG�EHQH¿W�

FRQVXPHUV��

)RUPHU�,OOLQRLV�'LUHFWRU�RI�,QVXUDQFH��1DW�6KDSR��VXPPHG�XS�WKH�VWDNHV�LQYROYHG�ZLWK�

RYHU�UHJXODWLRQ�RI�FUHGLW�EDVHG�LQVXUDQFH�VFRULQJ��:KHQ�KLV�IRUPHU�1$,&�FROOHDJXHV�ZHUH�

FRQVLGHULQJ�D�VWXG\�RI�GLVSDUDWH�LPSDFW��KH�VDLG�LI�WKH\�VLQJOHG�RXW�WKLV�RQH�XQGHUZULWLQJ�IDFWRU��

WKH\�ZRXOG�³FDOO�LQWR�TXHVWLRQ�D�EDVLF�WHQHW�RI�LQVXUDQFH�UHJXODWLRQ�±�WKDW�GLVFULPLQDWLRQ�RQ�WKH�

EDVLV�RI�ULVN�LV�OHJDO��DSSURSULDWH��DQG�VRFLDOO\�EHQH¿FLDO�´���

If policymakers and judges transform insurance laws to equate disparate impact with unfair 

discrimination, it will not matter that credit-based insurance scores do not consider income, 

race, ethnicity, or other prohibited characteristics. Nor does it matter that insurers who use 

credit information do not intend to discriminate on the basis of income, race, and so on. Insisting 

that claims of disparate impact be supported by accurate and meaningful statistics may not be 

adequately persuasive either. 

In that event, a critical examination of the central premise of the disparate impact theory – that 

standards and practices that produce disproportionate outcomes among groups are inherently 

discriminatory – is useful to demonstrate the complexities of taking a well-defined legal 

precedent and utilizing it outside of the judicial process.

���1DW�6KDSR��³&UHGLW�6FRULQJ�GLVSDUDWH�LPSDFW�´�PHPRUDQGXP�WR�1$,&�PHPEHUVKLS��6HSWHPEHU����������
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From “Job Relatedness” to “Business Necessity”

7KH�³MRE�UHODWHGQHVV´�HOHPHQW�RI�WKH�Griggs�GHFLVLRQ�HYROYHG�LQWR�ZKDW�LV�NQRZQ�WRGD\�DV�WKH�

³EXVLQHVV�QHFHVVLW\´�UXOH��7KH�FRXUWV�KDYH�FRQVWUXHG�WKLV�UXOH�WR�SHUPLW�SUDFWLFHV�WKDW�IXUWKHU�

OHJLWLPDWH�EXVLQHVV�UHODWHG�JRDOV��HYHQ�ZKHQ�WKRVH�SUDFWLFHV�UHVXOW�LQ�D�GLVSDUDWH�LPSDFW�

)RU�H[DPSOH��LQ�WKH�FRQWH[W�RI�GLVSDUDWH�LPSDFW�FODLPV�EURXJKW�XQGHU�WKH�)DLU�+RXVLQJ�$FW�

�)+$���FRXUWV�KDYH�KHOG�WKDW�³D�GHPRQVWUDWHG�GLVSDUDWH�LPSDFW�LQ�KRXVLQJ�>PD\@�EH�MXVWL¿HG�E\�

D�OHJLWLPDWH�DQG�VXEVWDQWLDO�JRDO�RI�WKH�PHDVXUH�LQ�TXHVWLRQ�´����,Q�RWKHU�ZRUGV��D�GHIHQGDQW�ZKR�

VKRZV�³WKDW�WKH�GLVFULPLQDWRU\�SUDFWLFH�KDV�D�PDQLIHVW�UHODWLRQVKLS´�WR�D�OHJLWLPDWH�KRXVLQJ�

UHODWHG�SXUSRVH�FDQ�VXFFHVVIXOO\�GHPRQVWUDWH�EXVLQHVV�QHFHVVLW\����

6LPLODUO\��LQ�WKH�HPSOR\PHQW�FRQWH[W��FRXUWV�KDYH�LQWHUSUHWHG�WKH�³EXVLQHVV�QHFHVVLW\´�WHVW�WR�

SHUPLW�SROLFLHV�WKDW�DUH�³UHDVRQDEO\�QHFHVVDU\�WR�DFKLHYH�DQ�LPSRUWDQW�EXVLQHVV�REMHFWLYH�´���

,PSRUWDQWO\��DV�WKH�FRXUW�H[SODLQHG�LQ�'DYH\�Y��&LW\�RI�2PDKD������)��G���������������WK�&LU��

�������WKH�GHIHQGDQW�³QHHG�QRW�GHPRQVWUDWH�WKDW�WKH�SUDFWLFH�LV�HVVHQWLDO�RU�LQGLVSHQVDEOH´�LQ�

RUGHU�WR�GHPRQVWUDWH�EXVLQHVV�QHFHVVLW\�

3ODLQWLIIV�EHDU�D�KHDY\�EXUGHQ�LQ�DWWHPSWLQJ�WR�SURYH�WKH�H[LVWHQFH�RI�D�IHDVLEOH��QRQ�

GLVFULPLQDWRU\�DOWHUQDWLYH��7KH�SODLQWLII�PXVW�GHPRQVWUDWH�WKDW�KLV�SURSRVHG�DOWHUQDWLYH�LV�DV�

HIIHFWLYH�DV�WKH�FKDOOHQJHG�SUDFWLFH��DQG�WKDW�³>L@Q�GHWHUPLQLQJ�ZKHWKHU�SURIIHUHG�DOWHUQDWLYHV�DUH�

HTXDOO\�HIIHFWLYH��WKH�IDFW�¿QGHU�PD\�FRQVLGHU�IDFWRUV�VXFK�DV�HI¿FLHQF\��FRVW��RU�RWKHU�EXUGHQV�

DVVRFLDWHG�ZLWK�WKH�DOWHUQDWLYH�´���7KH�SODLQWLII�PXVW�DOVR�VKRZ�WKDW�WKH�GHIHQGDQW�UHIXVHG�WR�

LPSOHPHQW�WKH�DOWHUQDWLYH����

���Langlois v. Abington Housing Authority, 207 F.3d 43, 51 (1st Cir. 2000).
���Mountain Side Mobile Home Estates Partnership v. Secretary of Housing and Urban Development�����)��G�������
��������WK�&LU���������,QGHHG��³WKHUH�LV�QR�UHTXLUHPHQW�WKDW�WKH�GHIHQGDQW�HVWDEOLVK�D�µFRPSHOOLQJ�QHHG�RU�QHFHVVLW\¶�
IRU�WKH�FKDOOHQJHG�SUDFWLFH�WR�SDVV�PXVWHU�´
���Donnelly v. Rhode Island Board of Governors for Higher Education, 929 F. Supp. 583, 593 (D. R.I. 1996), aff’d, 
110 F.3d 2 (1st Cir. 1997).
���Davey, 107 F.3d at 593.�
���6HH��H�J., Donnelly, 929 F. Supp. at 594��UHMHFWLQJ�GLVSDUDWH�LPSDFW�FODLP�ZKHQ�³WKHUH�LV�QR�HYLGHQFH�WKDW�WKH�
SODLQWLIIV�SURSRVHG�DQ\�RI�WKRVH�>DOWHUQDWLYH@�SODQV�WR�>WKH�GHIHQGDQW@�OHW�DORQH�WKDW�>WKH�GHIHQGDQW@�UHIXVHG�WR�DGRSW�
WKHP´��
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Conclusion

$V�DUWLFXODWHG�E\�WKH�FRXUWV��WKH�GLVSDUDWH�LPSDFW�WKHRU\�RI�GLVFULPLQDWLRQ�LV�QRW�FRQFHUQHG�

ZLWK�LQWHQWLRQDO�DFWV�RI�LQMXU\�RU�GHQLDO�RI�ULJKWV�FDXVHG�E\�UDFLDO�SUHMXGLFH��UDWKHU��LW�VHHNV�WR�

HOLPLQDWH�REMHFWLYH�VWDQGDUGV�DQG�FULWHULD�WKDW�DGYHUVHO\�DIIHFW�D�JUHDWHU�SHUFHQWDJH�RI�VRPH�

JURXSV�PRUH�WKDQ�RWKHU�JURXSV��&RQJUHVV�DQG�WKH�IHGHUDO�FRXUWV�KDYH�HQGRUVHG�WKH�XVH�RI�

GLVSDUDWH�LPSDFW�DQDO\VLV�LQ�7LWOH�9,,�HPSOR\PHQW�GLVFULPLQDWLRQ�FDVHV��1HYHUWKHOHVV��FRXUWV�DQG�

OHJDO�WKHRULVWV�KDYH�UHFRJQL]HG�WKDW�DSSO\LQJ�GLVSDUDWH�LPSDFW�DQDO\VLV�WR�RWKHU�DUHDV�RI�ODZ�LV�

KLJKO\�SUREOHPDWLF��

,QDVPXFK�DV�WKH�WKHRU\�ZDV�GHYHORSHG�DV�D�WRRO�IRU�IHUUHWLQJ�RXW�FRYHUW�GLVFULPLQDWLRQ�LQ�

HPSOR\PHQW��LW�LV�LOO�VXLWHG�WR�VHWWLQJV�LQ�ZKLFK�WKH�QDWXUH�DQG�SXUSRVH�RI�WKH�FKDOOHQJHG�

HYDOXDWLRQ�FULWHULD�DUH�IXQGDPHQWDOO\�GLIIHUHQW�IURP�WKRVH�XVHG�WR�KLUH�DQG�SURPRWH�ZRUNHUV��

)XUWKHUPRUH��EHFDXVH�WKH�GLVSDUDWH�LPSDFW�WKHRU\�KDV�GHYHORSHG�DV�D�OHJDO�GRFWULQH�±�FRPSOHWH�

ZLWK�VWDQGDUGV�RI�SURRI�DQG�DI¿UPDWLYH�GHIHQVHV�±�IRU�DGMXGLFDWLQJ�SDUWLFXODU�GLVSXWHV�EHWZHHQ�

GLVFUHWH�SDUWLHV��LW�LV�DQ�LQDSSURSULDWH�EDVLV�IRU�HQDFWLQJ�LQGXVWU\�ZLGH�ODZV�DQG�UHJXODWLRQV�WKDW�

SURYLGH�QR�UHFRXUVH�WR�WKRVH�UHJXODWHG��

,W�LV�RQH�WKLQJ�IRU�D�OHJLVODWXUH�WR�SDVV�DQ�DQWL�GLVFULPLQDWLRQ�ODZ�WKDW�DOORZV�WKH�XVH�RI�GLVSDUDWH�

LPSDFW�DQDO\VLV�WR�SURYH�FODLPV�RI�LOOHJDO�GLVFULPLQDWLRQ��DV�&RQJUHVV�GLG�ZKHQ�LW�SDVVHG�WKH�

&LYLO�5LJKWV�$FW�RI�������,W�ZRXOG�EH�DQRWKHU�PDWWHU�HQWLUHO\��KRZHYHU��LI�D�OHJLVODWXUH�ZHUH�WR�

HQDFW�D�ZKROHVDOH�SURKLELWLRQ�RQ�SUDFWLFHV�VXFK�DV�FUHGLW�EDVHG�LQVXUDQFH�VFRULQJ�PHUHO\�EHFDXVH�

RI�D�perception�WKDW�WKH�SUDFWLFHV�LQ�TXHVWLRQ�FUHDWH�D�GLVSURSRUWLRQDWH�VWDWLVWLFDO�UDFLDO�RU�HWKQLF�

LPSDFW��7KH�PXOWL�SDUW�GLVSDUDWH�LPSDFW�GRFWULQH�IROORZHG�E\�WKH�FRXUWV�ZRXOG�DOORZ�LQVXUHUV�WR�

UHEXW�WKH�SUHVXPSWLRQ�RI�LOOLFLW�GLVFULPLQDWLRQ�E\�GHPRQVWUDWLQJ�WKDW�LQVXUDQFH�VFRULQJ�VHUYHV�

D�OHJLWLPDWH�EXVLQHVV�SXUSRVH��/HJLVODWLRQ�SURKLELWLQJ�LQVXUDQFH�VFRULQJ�RQ�GLVSDUDWH�LPSDFW�

JURXQGV�ZRXOG�VLPSO\�DVVXPH�WKDW�QR�LQVXUHU¶V�XVH�RI�FUHGLW�LQIRUPDWLRQ�FRXOG�HYHU�VHUYH�D�

OHJLWLPDWH�SXUSRVH��)LQDOO\��DSDUW�IURP�WKHVH�IRUPDO�FRQVLGHUDWLRQV��D�VWURQJ�DUJXPHQW�FDQ�EH�

PDGH�WKDW�WKH�GLVSDUDWH�LPSDFW�WKHRU\�RI�GLVFULPLQDWLRQ��DV�DSSOLHG�WR�LQVXUDQFH��LV�VRFLDOO\�

XQDFFHSWDEOH��7KHUHIRUH��SROLF\PDNHUV�VKRXOG�UHMHFW�WKH�DSSOLFDWLRQ�RI�GLVSDUDWH�LPSDFW�WKHRU\�WR�

LQVXUDQFH�
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classifications or discriminations based on race, color, religion or national origin are 
intentional discrimination and are prohibited by law, regardless of actuarial support.

Disproportionate impact is a lack of symmetry, or unequal percentages.  In other words, 
disproportionate impact is an uneven distribution of each racial group within a given risk 
factor, although the uneven distribution is not caused by one’s race.  Also, disproportionate 
impact changes over time.  For credit scoring, the disproportionate impact changes as 
economic conditions and population distribution change.  By the nature of risk-based 
pricing and underwriting, all factors used in insurance have a disproportionate impact to 
some extent.  One could make a convincing argument to ban the use of all risk-related 
factors based solely on disproportionate impact.  Effectively, we would ban risk-based 
pricing and underwriting and revert to a pricing system where we homogenize the risk and 
essentially charge everyone the same price--regardless of risk.  That would be a set-back 
to all Texans, of all races, especially those of moderate to lower income whose risk remains 
low.

As Commissioner, I have the authority to end a practice that is either unfairly or 



occur over a period of time, ensuring that all Texans pay a rate that is fair and based on 
risk.

Modern insurance pricing relies on the law of large numbers, which assumes that the more 
observations one makes, the greater the certainty.  Credit scoring allows for a finer level of
observation, but measuring propensity for risk strictly by the numbers can seem callous.
Unlike other risk-related factors, credit scoring does not have that readily discernable,
causal link to risk, such as driving record.  As a result, credit scoring has earned the 
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