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ABSTRACT

The sale of financial services products is rife with information asymmetry favoring sellers
and leads to the marketing of insurance products offering low value to consumers.
Exemplifying this problem is the current market for ancillary health insurance products
such as short-term health insurance and supplemental insurance. One policy option for
state insurance regulators is to mandate a robust regime of disclosures and labeling,
described here as comparative disclosures. This article reviews comparative disclosure
regulations previously implemented in the U.S. and proposals for reforms. It then
outlines a possible policy solution for the lack of value in ancillary health insurance
products: expanding consumer information to facilitate shopping.
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could be addressed with tools similar to those deployed in the ACA’s underappreciated
fourth market reform—that is, a regulatory regime that permits consumers to shop
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such, insurers are in a position to draft contract language excluding coverage that,
given the overall context of the transaction, consumers reasonably expect.
Schwarcz wrote in the context of litigation that challenges the letter of these policies
and asks judges to alter their provisions to conform with consumer expectations. As
Schwarcz pointed out, courts in only a handful of states permit judges to do so, and
the topic of this article is regulation ex ante of the marketing of insurance products.
Applied in this setting, the reasonable expectations doctrine can be a starting point
for state insurance regulators to analyze the market for, the marketing of, design
of, and parameters governing an insurance product. Looking at the product and
the context of its sale to consumers as a whole, state insurance regulators can ask
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Insurance is an experience good because the consumer can only determine its value
after a loss is suffered and a claim is disposed of.

Korobkin observes that while sellers are highly incentivized to offer value in a
market for search goods, they are less so in markets for experience goods. However,
when an experience good is purchased frequently and there is likelihood of repeat
business from a consumer, the seller has an incentive to develop a reputation for
quality and customer service: “Once the seller establishes such a reputation, it can
serve as a bonding mechanism that permits the seller to credibly commit to providing
a high-quality product or service. ... When these incentives operate effectively, the
unregulated market can provide buyers with a choice between high-quality/high-price
sellers on the one hand, and low-quality/low-price sellers on the other. This choice
permits each individual buyer to allocate the efficient amount of resources to the
product” (Korobkin, 1999).

A problem can arise in the health insurance context because of a “complete or
near absence of incentives to cultivate repeat business and build a reputation for
quality.” The “unusual nature” of health products “distorts sellers’ usual incentive to
cultivate repeat business”:

Although most sellers of goods and services desire repeat patronage

from all of their customers, [insurers] would prefer not to retain a portion

of their customers from one year to the next. In any given year, the sickest
approximately two percent of Americans consume approximately forty-one
percent of the nation’s health care resources, and just ten percent of the
population uses seventy percent of all health care provided. Because of this
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From the consumer advocate’s perspective, there are two ways for a firm to make
money: 1) by adding value; or 2) through opportunism. The financial services firm that
adds value addresses a need of households in an efficient manner, disciplined by a
competitive market and empowered consumers, by providing credit, or protection from
risk, on attractive terms. Consumer advocates assume that most insurance products
add value, which is why we work to make them accessible to more customers.

But because of the information problems inventoried in Section IA and Section IB
above, financial services products are uniquely prone to opportunism. Sometimes a
firm whose products unquestionably add value may pursue opportunistic strategies
alongside provision of valuable services, and sometimes a business that originally
provided high-value services may devolve into an opportunistic pursuit. A major concern
is that it may be easier, and more profitable, for a firm to pursue an opportunistic model
than a value-added model, as competition will force value-adding businesses to pay
more attention to customer service and satisfaction, and likely have smaller margins.
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“A common problem with state control is the excessive power accumulated
by incumbent providers of services, who use their leverage to prevent potential
competitors from disrupting the status quo” (Capretta, 2020). Miller (2020) argues
that the ACA’s regulation of individual health insurance led to “the six leading health
insurers by market share increase[ing] their percentage from about 30 percent market
share in 2015 (one year after the ACA’s insurance exchanges were launched) to just
over 50 percent in 2019.”

With regard to ancillary products, state insurance regulators must weigh the
assessed loss of consumer welfare resulting from information asymmetries in the
current market against the potential for lost consumer welfare resulting from reduced
product availability and reduced competition.

E. Economics of Low-Value Products

Dueling economic perspectives are available to analyze regulation of low-value
insurance products. A report issued by the Trump administration’s Council of Economic
Advisors (CEA) in February 2019, Deregulating Health Insurance Markets: Value to
Market Participants, purports to demonstrate the value to consumers of substituting
loosely-regulated products for major medical insurance. Its analysis highlights certain
respects in which comprehensive health coverage lacks utility for healthy or risk-tolerant
consumers.

Providing insurance to those who value it most highly nets large social benefits.
Insuring more and more of the population nets progressively smaller social
benefits, because the coverage still costs society but is directed at enrollees
who do not value the coverage as highly. When insuring even more of the
population requires providing insurance to enrollees who value the insurance
at less than what it costs society, on net the social benefits become negative.
[Diagrammatically] this is captured by the downward-sloping net marginal
social benefits (MSB) schedule, which shows that as enroliment increases, the
net social benefits decline and eventually become negative.

After setting forth assumptions about consumers who shift from ACA-compliant
individual coverage to STLDI coverage, and the latter product’s lower price,

the CEA assessed that by “removing the combined effects of the renewability
restrictions, the limited term, and the administrative and hassle costs,” the Trump-
era regulation easing sales of STLDI permitted consumers switching from ACA-
compliant individual coverage to STLDI coverage enjoyed a consumer surplus of
$609, aggregated across an estimated 1.3 million enrollees who shift, resulting in
$5.3 billion in welfare gains.

The CEA analysis relies on two premises. First, it disregards any merit good analysis
of the ACA’s promotion of universally available comprehensive health insurance. A
merit good adds positive externalities to the individual’s consumption (Musgrave,
1959), thereby increasing the marginal social benefit beyond the individual’s welfare.
In the case of health insurance, these may include reduced premiums due to broad
contributions to the pool, fewer medical bill-related insolvencies, and, therefore, fewer
debts written off and better population health.
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Il. Disclosures, Labeling, and Other Regulations to Promote
Comparison Shopping

A. Cautionary Disclosures

Currently, ancillary health products are subject to a regime of what | will refer to as
cautionary disclosures, which primarily advise consumers of the products’ limitations
vis-a-vis comprehensive health insurance. Such disclosures are necessary, but by no
means sufficient, because they do not promote competition and value. This section
attempts to synthesize and taxonomize policy options related to disclosures and the
labeling of products.

1. Disclosures of products’ attributes and shortcomings

The current NAIC model (National Association of Insurance Commissioners, 1999)
requires this language:
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comparison websites” to ensure that they “are transparent, comprehensive, show
costs clearly, and enable complex comparisons.”

C. Comparative Disclosures

Such an alternative regime might be called one of comparative disclosures—disclosures
permitting easy comparison of products, thereby promoting competition on price
and quality. This regime assists consumers in shopping by giving experience goods
attributes of search goods so the consumer can better exercise choice. Comparative
disclosures encompass two categories. Fair labeling standards regulate the use of
commonly understood terms to ensure that the product conforms with consumers’
preexisting expectations of everyday products. Augmented disclosures facilitate
comparison of infrequently purchased products that pose greater danger of confusion
or inability to discern value.

1. Fair labeling requirements

Alongstanding example of a fair labeling regime is the identity standard provision of
the federal Food Drug and Cosmetic Act, enacted in 1938, which permits the FDA, when
necessary, to promulgate regulations “establishing for any food, under its common
or usual name so far as practicable, a reasonable definition and standard of identity”®
to “promote honesty and fair dealing in the interest of consumers.”

Three decades later, Congress adopted the federal Fair Packaging and Labeling
Act (FPLA),” permitting regulations “necessary to prevent the deception of consumers
or to facilitate value comparisons as to any consumer commodity,” including definition
of “standards for characterization of the size of a package” and requirement that the
label on a package “bear the common or usual name of such consumer commodity.”

2. Augmented disclosures to promote comparability

A classic example of an augmented disclosure regime exists for mortgage loans.
Congr2 Tw 9.88cng
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is calculated; like watt numbering on a lightbulb, it is not the underlying measurement
that is important, only the value relative to other similar products.

RESPA requires mortgage lenders to give consumers a good faith estimate of
closing costs, so consumers can shop among lenders offering lower (or no) additional
fees at closing (Congressional Research Service, 2012). Some lenders absorb closing
costs rather than separately bill them, and thus bypass the disclosure requirement.
But more frequently, lenders or mortgage brokers charge what are known as “junk
fees”—fees representing service costs that in many analogous contexts are considered
part of a business’ overhead. Such fees can include: 1) inevitable third-party costs,
such as recording a document at the courthouse; 2) fees paid to third-party vendors,
such as title insurers that are selected by the lender; or 3) fanciful “fees” breaking out
overhead costs as separate charges that simply add to the lender’s profit. In any event,
they increase costs to the consumer, permitting sellers to charge more than the price
they advertise, and thus need to be subjected to competitive forces through disclosure.

Another augmented disclosure is found on the Monroney sticker, which federal law
requires be affixed to new cars.'° It permits consumers to compare different models
and different options, and to compare prices that different dealers ask for identical
models, incentivizing dealers to charge no more that the manufacturer’s suggested
retail price inscribed on those stickers. The sticker removes some experience good
attributes such as gas mileage from automobile shopping and, together with quality
advice from intermediaries such as Consumer Reports, makes cars largely a search
good.

Note that these regulatory regimes stop far short of commanding underlying prices
or attributes of products. They simply facilitate comparisons and competition among
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early efforts to empower consumers as purchasers of health insurance offer guidance
to regulators in fostering competitive and transparent markets for health products.

3. Competition admonition

A competition admonition is a mandatory disclosure, by a seller, of the availability of
competing sellers and offers prior to the competition of a transaction. It encourages
consumers to consider alternative offers before making a purchase, thereby promoting
competition based upon price and quality.

One such admonition requirement applies to real estate brokers and attorneys
when they refer a client to an affiliated title insurer for settlement services. Pursuant
to a rule promulgated by the U.S. Department of Housing and Urban Development
(HUD) under RESPA, a self-referring party in real estate must make the following
disclosure in writing:

This is to give you notice that (referring party) has a business relationship with
[settlement services provider(s)]. Because of this relationship, this referral may
provide [referring party] a financial or other benefit. Set forth below is the
estimated charge or range of charges for the settlement services listed. You are
NOT required to use the listed provider(s) as a condition for [settlement of you
loan on] [or] [purchase, sale, or refinance of] the subject property. THERE ARE
FREQUENTLY OTHER SETTLEMENT SERVICE PROVIDERS AVAILABLE WITH
SIMILAR SERVICES. YOU ARE FREE TO SHOP AROUND TO DETERMINE THAT
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I1l. Applying the Framework to Ancillary Health Products

2017Ancillary health products are sold under suboptimal purchasing circumstances—in
the absence of consumer shopping activities. Under Katz and Shapiro’s (1986) Simple
Model of Consumer Shopping Behavior, shopping consists of two components:
“1) obtaining information about the prices and qualities of the available products;
and 2) obtaining any sorts of deals that require special activities on the part of the
consumer, such as clipping coupons and bargaining.” In the information-gathering
phase, “consumers will balance the credibility and costliness of alternative information
sources. Some sources, such as visits to several stores, will provide particularly reliable
or accurate information, but may be too costly for consumers to rely on extensively.”
Consumers “need both price and quality information.”

The problem in markets for ancillary health products is the lack of any meaningful
information gathering. Short-term health insurance is often sold in the context of
phone solicitations by brokers. While in theory, aggregator websites enable consumers
to view competing options, as described in Section A.1.b below, broker- or lead
generator-operated websites are of no real use in evaluating coverage or value. In
the case of supplemental products, they are most often purchased from the broker
serving the consumer’s employer, and the sale is closed in the workplace conference
room, during annual open enrollment. As the broker sells just a single company’s
products, the consumer is unlikely to attempt comparison shopping. And in both
cases, no information is available on the product’s quality.

A. Problems in the Market for Ancillary Health Products

1. “Short-term” products

The exclusion of STLDI from the ACA’s definition of major medical insurance and other
reforms spurred the marketing of relatively cheap products labeled “short-term health
insurance.” In fact, it appears that many of the products may be excluded from ACA
coverage requirements not because of their duration, but because they pledge to pay
a fixed indemnity upon the occurrence of a medical event. As such, regulatory efforts
to restrict these products’ duration will not address two major problems described
below: 1) the advantage to sellers from marketing products as “short-term health
insurance,” which implies a generosity on a par with ordinary health insurance; and 2)
the advantage to sellers of truncating their legal responsibilities after short intervals
by resetting exclusions of emergent health conditions as “preexisting” with regard
to a new term.

a. Low value to consumers

A year-long investigation by the House Committee on Energy and Commerce
(2020) catalogued numerous problems in the short-term insurance market, including:

* Insurers subjecting consumers to a post-claims review process to determine
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limitations, in which case claims were processed only after the consumers
retained attorneys or filed complaints with state insurance regulators.

Insurers rescinding policies if they determine that the enrollee had an
undisclosed prior health condition or risk factors, leaving enrollees uninsured
and with large medical bills.

Significant limitations on payments for doctors’ fees, hospitalization,
emergency services, and prescription drugs, such as maximums of $500 per
policy period for physician fees, $1,000 per day for hospitalization, $500 per
visit for emergency services, and $2,500 per surgery for surgeon services,
leaving substantial medical costs for consumers to pay.

Across the eight companies responding to the Committee’s subpoenas, an
average of 48% of premium dollars paid out for health care claims.

An average broker commission rate for STLDI plans of 23%, many times the 2%
commission rate for ACA-compliant plans.

Abuses by a firm whose “operation and business structure incentivizes third-
party agents and brokers to actively target vulnerable consumers seeking
comprehensive health coverage and deceive them into purchasing STLDI
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similar sites they superficially resemble, they are not conducive to comparing prices
or attributes of the products.

Both the websites and brochures to which they link lean heavily on the use of
shorthand, undefined phrases. Clauses that are typically used as modifiers, such as
“out-of-pocket,” sometimes have no noun following them to clarify their meaning (e.g.,
“out-of-pocket maximum/limit” is the phrase used in the healthcare.gov glossary).

Each website uses a matrix to display various product attributes, but there is no
uniformity across entries. For example, one website’s display has two columns with no
headings at the top. In the second column, across from “Prescription Drug Coverage,”
the display describes what is paid for; across from “Hospital Services Coverage,” the
display says “20 percent after deductible,” presumably referring to the part that is
not paid for. The lack of uniformity—and in particular, the lack of identifiably similar
benefit packages—prevents comparison shopping.

Under the heading of “Plan Type,” “PPO” (which consumers would understand
to mean preferred provider organization) is sometimes used to describe indemnity
products. Perhaps of greater concern is that the sites do not explain the dynamics of
an indemnity policy, which will often leave a remaining balance between providers’
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were those displayed as available to a 50-year-old non-smoking male in Philadelphia,
PA. | focused my inquiry on products priced below $200/month.
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B. Reforming Disclosures to Facilitate Product Comparisons

As the NAIC deliberates on revisions to the model regulation that governs short-
term and other limited-benefit health products, state insurance regulators should
consider steps toward a comprehensive disclosure regime that promotes vigorous
competition among these products, as well as between these products and major
medical insurance. Such a regime would bring about a structured market—"putting
structure around [consumer] choices,” prodding insurers “to keep prices competitive
and innovate to provide more value” (Capretta, 2021).
Elements to be considered for such a framework would include:

* Improving cautionary disclosures.

e Disseminating information on product quality.

* Fair labeling standards.

 Development and disclosure of a unit price permitting comparisons.

 Admonitions to consumers of competing offers and a price comparison
website.

e Commission disclosures.

* Required display of uniform label.

1. Improving cautionary disclosures

The current cautionary disclosures need to give greater detail on the implications of
relying on a limited benefit product. These details should include: 1) the consequences
of preexisting condition exclusions resetting after the term expires; 2) the scale of the
shortfall remaining when an indemnity amount is less than provider charges; and 3)
other key coverage differences between a limited benefit product and ACA-compliant
health insurance. One approach to the latter two items might be to require posting a list
of the most common surgical procedures performed on Americans in the consumer’s
age group, showing the average provider charges, whether the product covers the
procedure, and the average amount the insurer has paid out for such procedures.

2. Disseminating information on product quality

States should require short-term insurers to submit to accreditation by the NCQA or
similar entity. The NCQA scrutinizes insurers’ practices and conducts the Consumer
Assessment of Health Plans Survey of enrollees. Accreditation would generate publicly
reported information on companies’ customer satisfaction and oversight of their
pre-authorization requirements. States should also issue report cards, similar to those
disseminated by California’s Department of Managed Health Care (DMHC), showing
rates of claim denials and consumer complaints for each company.

3. Fair labeling standards

A set of fair labeling standards would impose a modicum of uniformity and clarity to
inform the shopping experience. Health insurance is already confusing to consumers.
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Focus groups of consumers have shown that the concept of insurance that lacks ACA
protections adds to this confusion (Kleimann Communication Group, 2019).
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underwritten and has a preexisting condition exclusion. State insurance regulators
should not let the form—in this case, a legal term of art used in 42 USC 8300gg-91(b)
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Connecticut: Sec. 38a-477c. Disclosure of medical loss ratio with each health
insurance application. An insurer or health care center shall include a written
notice with each application for individual or group health insurance coverage
that discloses such insurer’s or health care center’s medical loss ratio (MLR), as
defined in Subsection (b) of Section 38a-478l, as reported in the last Consumer
Report Card on Health Insurance Carriers in Connecticut, to an applicant at the
time of application for coverage.

District of Columbia: § 31-3311.03. Loss ratio disclosure. Policies, certificates,
and marketing materials shall prominently display medical loss ratio disclosure,
as defined by rule.

Another option would be to create a classification scheme under which products
would have uniform labeling requirements based on their levels of protection (e.g.,
MiniMed One, MiniMed Two, etc.).

Because there is no explicit regulation of coverage examples, we find insurers
are including unrealistic depictions of the costs of medical care in order to overstate
the value of their products. For instance, one seller of a hospitalization-only product,
which pays a $4,500 benefit, indicates that the hospital facility fee for hernia surgery
is $5,784. One large hospital system in Pennsylvania, which has a cost-lookup feature
on its website, states its price for hernia surgery—exclusive of professional fees—is
$16,200. The insurer’s coverage example thus understates the buyer’s out-of-pocket
costs by at least $10,000.

State insurance regulators should consider requiring uniform coverage examples
for representative illness episodes.

5.  Admonitions to consumers of competing offers and a price comparison
website

Sellers should be required to post their prices on a price comparison website
approved by state insurance regulators, and when making offers of coverage, to
inform prospective buyers that they may shop for other offers on that website.

6. Commission disclosures
Sellers of supplemental products should also be required to disclose commissions.
7. Required display of uniform label

All of the foregoing standards could be enforced by requiring a uniform display along
the lines of the Monroney sticker or the Summary of Benefits and Coverage (SBC)
required for comprehensive health insurance under the federal Affordable Care Act.

Conclusion

This paper argues that a structured set of disclosures and admonitions could give
consumers purchasing ancillary health products information and prompts to reflect
on and modify choices to find products offering the most value. While there is no
guarantee that all consumers would use these tools to comparison shop, a seller or
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